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PREFACE. 



rpHE Law of Landlord and Tenant has 
-■- engaged the attention of the Legislature 
from a very early period of our history, and it 
may be safely stated that from the time of 
Henry III. nearly every reign has witnessed 
some alteration in or addition to the Statutes 
governing the subject. In a Handbook for 
popular use, however, such as this is intended 
to be, no useful purpose would be served by 
tracing the gradual evolution of the Law, for 
the Landlord or Tenant of the present day is 
usually concerned not so much with what the 
law on any particular point has been as with 
what the law is now, and in the comparatively 
few cases where the older Statutes are brought 
into question professional assistance should be 
obtained for their interpretation. 

Whenever need arises for a Tenant to 
ascertain what are his rights and liabilities 
towards his Landlord he should in the first 
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instance refer to the Deed or Agreement (if he 
has one) under which .he holds the property, 
and carefully study its provisions. But he 
may have no written Agreement, and, even 
if he has, no Deed or Agreement can 
provide for everything, and innumerable cases 
may arise in which the Tenant will ,desire 
to know what he may or may not do, and 
in which he will perhaps find nothing to 
guide him in the Deed. 

May he, for example, underlet, or carry on 
some particular business on the premises if 
not specially forbidden ? If forbidden to carry 
on one trade, may he carry on another similar 
trade ? If he has taken over a lease from 
some other person, is he liable to do all 
which that other person has undertaken to do? 
Must he continue to pay rent if the house 
is burnt down ? Will he or will the Landlord 
be liable for injury caused to anyone by 
defective condition of the property or drains ? 
What repairs has he bound himself to do and 
what taxes to pay ? Again, what liability will he 
incur if he fails to do something which he should 
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have done ? Is he liable to be turned out and 
lose a valuable lease for some slight oversight, 
or must the Landlord give him warning first ? 

These are only a few of the questions which 
are constantly arising in regard to property 
from the Tenant's point of view. The Landlord 
is, of course, equally concerned to see that his 
rights and privileges are not infringed, and 
I have therefore endeavoured to set out in a 
clear and concise manner the respective rights 
and liabilities of Landlord and Tenant towards 
each other and towards third persons, and, as 
in such matters Case Law is of almost as much 
value as Statute Law, I have given references 
to the chief Cases on most points, so that the 
work may prove of value, not only to those 
persons who stand in the relation of Landlord 
and Tenant, but to those members of the Legal 
Profession who are called upon to advise on 
Tenancy matters. 

One of the principal Acts of recent years 
affecting the agricultural community is The 
Agricultural Holdings Act, 1883, its object 
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being to promote agriculture and generally 
to improve country districts by giving the 
Tenant compensation upon a fixed scale for 
improvements made by him during his tenancy. 
The chief provisions of that Statute, as amended 
by later Acts, I have set out in an Appendix 
(p. 115, et seq.), as they will, no doubt, frequently 
be required for reference by those owning or 
holding agricultural property. 

I have also added a Scale of Solicitors' Fees 
for preparing Leases, and Tables showing the 
Stamps payable on Leases. 

MONTAGUE R. EMANUEL. 



3 Dr. Johnson's Buildings, 
Temple, 

November^ 1904. 
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CHAPTER I. 

Leases. 

What is a Lease? — A lease is a grant of property 
( usually land or houses) ^ by one person to another for any 
period of time shorter than that for which the person 
granting the property is himself entitled to hold it. 
Thus A., who owns certain freehold property, may grant B. 
a lease for B.'s life, for any number of years, for one year, or 
for less than a year; or if A. himself holds a lease having 
still ten years to run, he may grant B. a lease for any 
period less than ten years. A., who grants the lease, is 
known in popular language as "the landlord," and B., 
who takes it, as "the tenant." In legal documents they 
are described respectively as "lessor" and "lessee." 

Difference between Assignment and Lea^se. — If A. grants 
all he is entitled to — e.g. if holding a lease with ten years 
to run he grants all the remaining ten years to B. — he is 
not granting a lease at all, but making an assignment. 
The difference is not a mere difference of names, for, as 
will be shown in a later chapter, the results which follow 
the grant of a lease are quite different from those which 
follow the making of an assignment. 

Difference between mere Licence and Lease, — A lease 
must not only be distinguished from an assignment, but 
also from a mere licence. A lease implies exclusive right 
of possession. If one person gives another a right to 
occupy a certain place for a certain purpose at certain 

^ other kinds of property may also be the subject of a lease : mere rights, 
such as a right of shooting or right of way, or even goods and chattels. 

I 
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times only — e.g. a right to occupy a stall for certain hours 
every day — ^he is not granting a lease, even though he 
may use the word "lease*' and call the price he charges 
a "rent." To grant a lease the landlord must give exclusive 
possession of a certain room, place, or thing. 

A lease of property carries with it a lease of all the 
adjuncts or appiirtenances reasonably necessary in order 
to enjoy the property. For instance, the lease of a room 
to a tenant implies that the tenant has a right to use the 
door bell. 

A lease usually begins on the day when it is made, 
but it may be made to begin at some future date. A lease 
for three years to begin at a future date is a lease 
" exceeding three years from the making thereof," and 
therefore (as will be told later) requires to be made by 
deed, or else it will be of no effect until the tenant has 
gone into occupation and paid rent. 

A deed of lease is usually given by the landlord to the 
tenant, who gives in turn a " counterpart " (which is an 
exact copy, but signed by the tenant) to the landlord. The 
landlord and tenant may agree between themselves who 
shall pay the solicitor's charges for preparing the lease ; but 
if no agreement is made, it is customary for the tenant to 
pay, and therefore, if nothing to the contrary is expressed, 
he is said to be under an "implied" (i.e. a presumed) 
agreement to pay, and will be obliged to carry out his 
presumed agreement. 

The stamp on a lease will vary in value according to 
the length of the lease and the amount of rent, a fixed 
scale being provided. The counterpart also requires 
a stamp. Where the stamp on the lease amounts to 
five shillings or less than five shillings, the stamp on the 
counterpart should be of the same value; but where the 
stamp on the lease is of more than five shillings value, the 
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stamp on the counterpart still remains at five shillings, 
and never more. An agreement for a lease, in all cases 
where the lease is not to exceed thirty-five years, requires 
the same stamp as the lease itself; but if after the 
agreement has been made and duly stamped a formal lease 
is actually drawn up, the lease will then only need a 
sixpenny stamp. A written proposal for a lease verbally 
accepted needs no stamp ; but when a verbal proposal is 
accepted in writing, the acceptance requires a stamp. 

A Scale of Solicitor's Charges for Preparing a Lease 
and a Scale of Stamps are given in Appendices B. 
and C, pp. 121 to 124. 

Kinds of Leases. 

Leases are usually divided into — 

1. Leases for Life : i.e. for the life of either landlord 

or tenant, or someone else, or for the lives of 
more than one person. 

2. Leases for a Term of Years : i.e. for a fixed definite 

number of years, many or few, or even for 
a fixed term of less than a year. 

3. ^^ Periodic ^^ Leases: such as from year to year, 

quarter to quarter, or week to week. 

4. Leases at Will. 

5. Leases on Sufferance. 

There is no essential difEerence between any of these 
forms of lease, but the distinction between them must 
occasionally be borne in mind : e.g. in considering whether 
any notice, or what period of notice, must be given to 
put an end to the lease (see p. 98) or in estimating 
the repairs to be done by the tenant. 



LEASES. 



Manner of making Lease. 

A lease may be made by a formal deed, by writing, or 
merely by word of mouth. Sometimes the proposed 
tenant takes no actual lease at all ; but an agreement 
having been made by the landlord to grant him a lease, 
he thereupon goes into possession of the property, pays 
his rent, and regards himself the tenant on the terms of the 
agreement, though no actual lease is ever granted. 

The tenant who has thus gone into possession or 
occupation of his property without a deed may first wish 
to know whether a deed is necessary, or what advantage 
he will gain by going to the trouble and expense of having 
a deed prepared. 

A deed, as is generally known, is distinguished from 
an ordinary written or printed agreement by being signed^ 
sealed, and delivered. The delivery may consist in actually 
handing the deed to the person who takes it, or in 
merely uttering words showing an intention to deliver: 
e.g. "I deliver this as my act and deed." 

A deed was formerly supposed to be a more formal 
and solemn instrument than a mere written document, 
and at one time all leases exceeding three years from the 
making were void unless made by deed. It is still the 
law that a lease of intangible things, such as a right of 
shooting, must be made by deed ; but now, with regard to 
houses and land, the moment a tenant has gone into occupation 
and paid rent the law regards him as tenant (except in 
some few rare cases), just as though a deed had been 
made, and the terms of the lease are the terms agreed 
upon just as much as if these terms had been formally 
set out in the deed.^ 

1 WalBh V. Lonsdale, [1882] 21 Ch. D. 9. 
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The tenant, therefore, who has once gone into possession 
or occupation and paid rent maj nsnallj consider himself 
in practically as safe a position as though his lease had 
been granted by a properly prepared deed. There still 
remain, however, certain advantages to both landlord and 
tenant in having a deed prepared, and in the case of a lease 
exceeding three years from tJie making neither landlord nor 
tenant can be advised to dispense with a deed.^ 



Persons wholly or partly Restrained from Making 

or Taking valid Leases. 

Certain persons are restrained or have only limited 
powers of making or of taking leases. The chief . of 
these are infants, lunatics, corporations and companies, 
copyholders,^ convicts, mortgagors and mortgagees, tenants 
for life, trustees of bankrupts, creditors put in possession 
of their debtor's land, and a few other classes of persons — 
chiefly public bodies. Some of these : namely, convicts, 
mortgagors and mortgagees, tenants for life, trustees of 



^ For example, where it would be exceptionally hard upon either landlord 
or tenant to recogrnise the lease, the Judge may declare such a lease void: 
or, again, for certain technical reasons a landlord of a house whose value 
exceeds £500 is unable to recover rent in a County Court from a tenant who 
has a lease or agreement of more than three years without a deed (Foster 
V, Beeves, [1892] 2 Q. B. 256) . Moreover, a tenant who wishes to raise money by 
a mortgage of his lease will find it a great advantage to possess a deed. 

'A copyholder holds land forming part of a manor, and his title consists 
in having his name entered in a book called " The Court Boll of the Manor," 
which contains an account of all dealings with the land. A copyholder is 
tenant of the lord of the manor, and is liable to forfeit his property if he 
acts contrary to the custom of the manor without permission. The copyholder 
originally held land in return for " servile " (as contrasted with " free " or military) 
duties, and was liable to be ejected at the will of his lord, but he gradually acquired 
rights, and now his tenancy is regulated according to the " customs" which prevail 
in the manor of which his land forms part. 
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bankrupts, and creditors put in possession of the debtor's 
land — will be referred to later. Of the others it need only 
be said that although infants may make or take a lease 
they may disclaim it on coming of age, unless the lease is 
made under authority of a Judge, or in certain cases by the 
trustees of the infants ; lunatics may make or take a lease 
through persons acting on their behalf under authority 
of a Judge ; corporations cannot make a lease unless 
the deed of lease is sealed with their common seal; 
and copyholders forfeit their property if they grant 
a lease for more than a year without licence of the 
lord of the manor, or unless the custom of the manor 
allows it. 

Of course, no one can grant a lease of a longer term 
than he himself possesses. Thus, if a tenant having a 
seven years' lease grants a lease for fourteen years, it will 
only take effect as a seven years' lease. 

Married women were formerly put under certain 
restrictions in respect of making and taking leases, but 
their disabilities are now removed. 

Again, without falling under any of the above-mentioned 
classes, a person may be specially restrained by his agree- 
ment from making a lease: e.g. a tenant who has taken 
a lease of a house and made a covenant not to underlet 
may not break his covenant and himself grant a lease of 
the same house ; and, lastly, a person who agrees to make 
or take a lease under force, fraud, mistake, or undue 
influence cannot be compelled to carry out his agreement, 
and any act he has done may be set aside. 

Assuming, however, that a person is under no disability, 
he may make or take a lease for any length of time, and 
bind himself by any agreement he pleases. 
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Implied and Express Obligations. 

There are certain things which the landlord and tenant 
respectively must or may not do even without any 
agreement on the subject: e.g. a tenant must use the 
property in a tenant-like manner and commit no destruc- 
tion, and the landlord may not interfere with the tenant's 
quiet enjoyment of the property. There are other things 
which they may bind themselves to do or not to do by 
their agreement : e.g. the landlord may bind himself to do 
the necessary repairs to a house, or the tenant may bind 
himself not to use the house other than as a dwelling- 
house. Such an undertaking or agreement, when inserted 
in a deed, is called a "covenant." (In future chapters 
the liability of landlord or tenant is frequently discussed 
" where there is a covenant " or for his " breach of 
covenant " ; but it must be remembered that when the 
tenant has gone into occupation and paid rent, it makes, in 
most respects, no difference whether there is a ** covenant " 
or a mere verbal or written agreement to do or not to do 
a certain thing. The word " covenant " is simply used for 
convenience, instead of "covenant or agreement.") The 
obligations which are binding without any agreement are 
known as "implied covenants." Those depending on special 
agreement are called "express covenants." 

Covenants which Cannot be Enforced. 

When either landlord or tenant has made a covenant 
he will be bound by it, unless it is covenanted to do 
something illegal or contrary to public policy, or unless 
he has been induced to make it by force or fraud, in 
which case the covenant will not be enforced. An example 
of an illegal covenant would be a covenant by the tenant 
to use the premises for coining money, or a covenant to 
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allow the landlord to eject him by force if he failed to 
pay rent, for it is illegal for a landlord to use force in 
ejecting a tenant (see pp. 20 and 102). An example of a 
covenant contrary to public policy would be a covenant 
depending on a gambling transaction, or a coyenant to use 
the premises for any purpose contrary to good morals. So, 
again, covenants which absolutely restrain marriage, or 
covenants which unreasonably and unnecessarily hamper 
trade, or tend to pervert the course of justice, will not be 
enforced. Provided, however, there is no force or fraud 
alleged, and there is nothing illegal or contrary to public 
policy in the covenant, the covenant will be enforced or 
damages ordered to be paid for the breach of it, however 
hard or unreasonable it may appear, for the persons who have 
made it are supposed to know their own interests, and the 
Judge will not inquire as to what motive they could have 
had for making an unusual or apparently unfair bargain. 

Contents of typical Lease. 

But though the landlord and tenant may make any 
terms they like, certain terms have become so usual that 
very often the landlord and tenant use ready-made forms 
providing for all things likely to happen. A typical lease, 
or written agreement for a lease, begins by giving the 
names of landlord and tenant, then describes the property 
which is to be let, states the period of time (or " term ") 
for which the lease is to last, the rent and how it is to 
be paid, and then goes on to set out a list of covenants 
by tenant and landlord, ending up with certain provisions 
(e.g. that the landlord may re-enter and put an end to 
the lease in case of breach of covenant by the tenant, or 
that rent is to be suspended in case of fire) and the 
signatures of the landlord and tenant. 

The covenants will, of course vary greatly, according 
to the nature of the property and the requirements or mere 
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whim of either landlord or tenant. They are concerned 
chiefly with the payment of rent, repair, and decoration 
of the property, rates and taxes, and manner of using the 
property. There may be also covenants to insure; not to 
assign or underlet ; in the lease of a public-house to buy 
beer only of the landlord, or to apply for a renewal of 
the licence ; not to alter the building ; to preserve game ; 
or there may be covenants to do or not to do a host 
of other things. It has been previously stated that 
both landlord and tenant are bound by certain obligations, 
even without any special agreement. These obligations 
are known as " implied " covenants. Implied covenants 
are always superseded by "express" covenants relating 
to the same matter. Thus there is an implied covenant 
on the part of a tenant to use his house in a tenant-like 
manner; but there may be an express covenant, either 
by the tenant to keep the house in thorough repair 
(in which case he must do more than merely keep out the 
rain), or by the landlord to keep the house in thorough 
repair (in which case the tenant is freed from his implied 
covenant) . 

Covenants may be implied on the part of either tenant 
or landlord. Those implied on the part of the tenant are 
— (1) To pay rent or compensation for the use of the 
property, and (2) To use the property (whether land or 
house) in a reasonable or tenant-like manner. Those 
implied on the part of the landlord are — (1) Not to 
interfere or allow others claiming a right through him 
to interfere with the tenant's quiet enjoyment of the 
property, and (2) In the case of letting a furnished house 
a covenant on the part of the landlord that the house is 
reasonably fit for habitation in all respects (including 
drainage). 

Sometimes in an agreement for a lease it is provided 
that the " usual " covenants shall be inserted, and then 



10 LEASES. 



when the lease comes to be drawn up (or when the tenant 
has gone into possession and paid rent), the question arises 
— What are the nsnal covenants ? The answer is that 
" usual " covenants include all implied covenants, and also 
such covenants as may happen to be usual in the par- 
ticular district where the lease is made, or at the particular 
time at which it is made, or between persons of the same 
class. Thus, it is a " usual " covenant on the part of a 
tenant to pay the ordinary tenant's taxes, do ordinary 
repairs (see Chapters IV. and Y.), leave the property in 
repair, and allow the landlord to enter and view the state 
of repair. Witnesses may also be called to prove that it 
is usual for a tenant of a public- house to covenant that he 
will carry on the trade of a licensed victualler, and no other 
trade. The following covenants, among others, have been 
held not to be usual: namely — a covenant by a tenant not 
to assign or underlet, to insure, to reside on the premises, 
or (except in the lease of a public-house) to carry on or 
not carry on any particular trade, or to be exempt from 
rent in case of fire. These covenants may be common, but 
are at present not sufficiently common to be called "usual." 

It is proposed, in the following chapters, to discuss the 
rights and liabilities of landlord and tenant (both where 
there is a covenant and where there is no covenant) 
under the following heads: — Rent, Distress, Repairs and 
Decoration, Rates, Taxes, Insurance, and Manner of Using 
the Property (including various covenants relating to 
carrying on trade &c.) ; then to discuss their Rights and 
Liabilities where there is a change of Landlord or Tenant ; 
to describe some special kinds of Leases ; to show how 
Leases come to an end ; to deal with the Rights and 
Liabilities of Landlord and Tenant after the Lease is 
ended ; and, finally, with the Rights and Liabilities of both 
Landlord and Tenant towards Third Parties. 
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CHAPTEK II. 

Rent. 

Bent is usually a Payment of Money. — Rent need not 
necessarily be a payment of money ; it may be the giving 
of goods or services. As, however, the chief object in 
granting a lease is usually to secure a sum of money to 
be paid at regular intervals to the landlord, rent in 
nearly every case consists of a payment of money. The 
amount of rent is sometimes made to vary, to be 
increased or decreased on certain events happening, and 
it is quite within the power of landlord and tenant to 
make any such arrangement between themselves as they 
please. 

Penalty Rents cannot he Enforced. — Sometimes, how- 
ever, the landlord binds the tenant in certain events to pay 
an immense sum quite out of proportion to the importance 
of the event, either as extra rent or as a special payment, 
whenever the event happens. For instance, he may bind 
the tenant to pay him one hundred pounds a day for 
every day that he allows some trifling breach of one 
of his covenants to continue. Such an undertaking by 
the tenant is obviously not meant as a fair compensation 
to the landlord, but as a threat or ^^ penalty ^^ upon the 
tenant to prevent him allowing any breach of his covenant. 
A landlord may bring an action to recover the sum of 
money in such circumstances according to the wording 
of the agreement, but the moment the Judge is satisfied 
that the payment was intended as a penalty, he will not 
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order the whole sum to be paid, but only that amount 
which he thinks the landlord is fairly entitled to recover as 
compensation. If the amount is not altogether unreasonable^ 
but is a fair estimate arrived at by landlord and tenant a& 
to the amount which they really intended should be paid 
in the circumstances, then the amount may be ordered to 
be paid. In the latter case the amount is called " liquidated 
damages"; in the former "a penalty. "^ 

Use and Occupation. 

In the rare case of no amount of rent having been 
agreed upon at all, the tenant does not get his premises 
free, but is liable to pay a sum equal to a fair rental under 
the name of money to be paid ** for use and occupation." 
A claim for "use and occupation" most frequently arises 
in the case where a lease has come to an end but the tenant 
stays on, or, as it is sometimes said, "holds over," during 
negotiations for a new lease which ultimately come to 
nothing. A charge for use and occupation may also be 
made against a person who has used rights of shooting or 
fishing, or a seat to view a procession. 

Time of Payment. 

There is no necessity for rent to be paid on the usual 
quarter days unless so agreed. Thus, if a tenant takes 
a lease on the 1st January, agreeing to pay rent half-yearly, 
his first instalment of rent will become due on the 1st July ; 
but the parties may agree that the rent shall be paid on 
the usual quarter days, beginning on the 25th March, or 
in advance, or on demand, or within so many days from 

1 Elphinstone v. Monkland Iron Co., [1886] 11 App. Ga. 332. 
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a specified day. If the agreed rent is so mncli a year, but 
no time for payment is specified, the tenant need not pay 
any rent till the end of a year ^ ; if a day for payment is 
fixed, the tenant has the whole day up till midnight for 
payment. 

Place of Payment. 

When the tenant has covenanted to pay rent, bnt no 
place for the payment is specified, the general rule of law 
applies that the debtor must find his creditor and pay him ; 
and it is no answer if the landlord sues for rent to say it 
was never demanded.^ If there is no special covenant to 
pay, but the property is merely taken at a certain agreed 
rent, the tenant must, of course, pay the agreed rent, but 
in that case the proper place of payment is on the property 
itself. 

Manner of Payment. 

Bent may be paid in the same way as any other debt. 
The tenant may send the money through the post, but does 
80 at his own risk ; for, unless the landlord has expressly 
or impliedly requested to be paid in this way, the tenant 
must pay over again if the money is lost in the post.^ 
Payment by cheque is regarded only as a conditional 
payment : that is to say, if the cheque is honoured, 
payment has been made ; but if dishonoured, the effect is 
the same as if no payment has been made. There is no 
obligation upon a landlord to accept the tenant's bill or 
note in payment of his rent. He may take a bill or note 

1 Coomber «. Howard, 1 C. B. 440. 
'Haldane v. Johnson, 8 Ezoli. 689. 
* Norman v. Bicketts, [1886] 3 T. L. B. 182. 
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for the full amonnt on account of his rent, and yet bring an 
action or distrain (see Chapter III.) while he still holds it, 
unless he has agreed not to distrain during the currency of 
the bill.^ If, however, he has agreed to accept it as a full 
satisfaction and discharge for his rent, the rent must be 
considered to have been paid.^ Payment may be made to 
a rent collector or other authorised agent of the landlord ; 
but if without any request from the landlord the tenant 
pays rent to a stranger who falsely represents himself as 
the landlord's agent, he will be liable to pay over again, 
for the landlord is not to sufPer through the tenant's 
carelessness.^ 

Where Tenant has Claim against Landlord. 

But the tenant may have a claim of some kind against 
the landlord; he may have supplied him with goods not 
yet paid for, or he may think he has a right to compen- 
sation for some damage the landlord has done him, and 
desire to deduct this amount from his rent. Strictly 
speaking, he has no right to do so. The landlord may 
distrain and sell the tenant's goods even if the tenant 
has a good claim against him.^ Should the landlord, how- 
ever, sue for his rent or the balance of it, and the tenant 
prove that his own claim is greater than the landlord's, 
then the only payment ordered will be of the balance 
found due from the landlord to the tenant. Before pay- 
ment of rent the tenant is also entitled to deduct any sum 
he may have been compelled to pay : e.g. in the shape 
of taxes for which the landlord has agreed to be liable, 
or a ground rent which ought to have been paid by the 

» Palmer v. Bramley, [1896] 2 Q. B. 405. 
* Venning v. Bray, 2 B. & S. 502. 
SLaycock v. Tufnell, 2 Chit. 531. 



PAYMENT TO NEW LANDLORD. 15 

landlord, but which the tenant has to pay to prevent his 
goods from being seized as distress by the head landlord.^ 
So again, if the local authorities call upon the tenant to 
remedy structural defects in the house or drains, he may 
deduct the cost from the next rent, unless he has agreed 
with the landlord to bear such expenses himself. The 
tenant cannot be compelled to pay rent if, before the rent 
becomes due, the landlord has wrongfully evicted him: 
i.e. either actually turned him out or deprived him of the 
enjoyment of the whole or part of the premises.^ (But 
see Apportionment of Rent, p. 16). 

Payment to New Landlord. 

It has been explained that in granting a lease the 
landlord always grants the property for a shorter period 
than that for which he is himself entitled to hold it. 
It follows, in consequence, that at the end of every lease 
the landlord is entitled to have the property back again 
for some period, long or short. This right to have the 
property back at the end of the lease is called " the 
landlord's reversion," because the property " reverts " 
to him. The landlord may, however, " assign " (i.e. sell 
or transfer) his reversion. In snch a case the person 
to whom the reversion is assigned becomes the new 
landlord, and after giving notice to the tenant that he 
has become entitled to the reversion he may claim the 
rent instead of the old landlord. Should the tenant, 
however, go on paying rent to the old landlord "because 
the new landlord has not given him any notice of the 
change the tenant cannot be made pay the rent twice 
over.^ 

1 Carter v. Carter, 6 Bing. 406. 

* BaTnton v. Morgan, [1888] 21 Q. B. D. 101, at p. 106. 

3 4 Anne c. 16, s. 10. 
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Mortgages. 

Very often the landlord mortgages his reversion. 

A mortgage is simply a method of pledging property 
which cannot be carried into a pawnbroker's shop. A 
mortgage may be given of a lease or of a reversion, as 
both have a certain value on which the "mortgagee" may 
be willing to advance money. The person who gives the 
mortgage is called "the mortgagor," while the person 
who takes it and advances money on it (corresponding 
to the pawnbroker) is called '* the mortgagee." 

The mortgagor is allowed to remain in possession of 
the property, continxdng to be the apparent landlord ; he 
is entitled to receive the rents, to bring an action in his 
own name for trespass, and, generally, to act as landlord 
80 long as he remains in possession. He may even grant 
certain limited leases,^ and the mortgagee, if he afterwards 
goes into possession, will be obliged to accept his tenant 
as his own. 

If, however, the mortgagor is unable to pay the interest, 
the mortgagee sometimes goes into possession. He then 
assumes the position of landlord and becomes entitled to 
collect the rents (though he must account to the mortgagor 
for any surplus profits). He must give notice to the tenant, 
and (as in the case of a sale of the reversion) if the tenant 
continues to pay rent to the old landlord without knowledge 
of the mortgage he cannot be made to pay twice over. 

Apportionment of Bent. — If the landlord sells or 
mortgages part of his reversion and keeps the other part, 
the tenant must pay a proportionate part of the rent to 

1 44 & 46 Vict. 0. 41, B. 18. 
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the new landlord and the rest to the old landlord. If the 
landlord and tenant cannot agree as to what is a fair 
proportion the tenant is entitled to have the amoxuit 
decided by a jnry. 

In the same way, if the tenant shonld for some reason 
become deprived of part of his property, he is entitled 
to a proportionate abatement of rent ; but an eviction by 
the landlord will not justify a breach of other covenants : 
e.g. to repair^ by the tenant. 

This principle of dividing the rent is known as 
"apportionment" of rent. Bent may not only be 
apportioned when the property is divided, but also when 
the time for which landlord or tenant holds is divided. 
Thus, if the landlord is paid quarterly on the usual 
quarter days, it has been explained that he cannot demand 
payment after one quarter day till the next. Suppose 
rent has been paid on 24th June, and on 26th August 
following the landlord sells or mortgages his reversion. 
The tenant cannot be compelled to pay any rent to any 
person till 29th September 2; but on that date he will have 
to pay a proportionate part: namely, two thirds to the 
old landlord, and a proportionate part, one third, to the 
new landlord. Similarly, if the tenant lawfully leaves 
on 26th August, the landlord will become entitled, on 
29th September (but not before), to two thirds of 
the rent. 

The first kind of apportionment (where the property 
is divided) is known as "apportionment in respect of 
estate " ; the second kind (where the time is divided) as 
" apportionment in respect of time." The efEect of the 
rule of apportionment is that though no rent need be paid 



1 Morrison t>. Ghadwiok, 7 G. B. 283. 

^Ee The United Club and Hotel Company* Limited, [1689] eo L. T. 665. 

2 
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by the tenant until the time fixed for payment, yet the 
rent goes on mounting up from day to day and does not 
all become due at once. 

Other cases in which a change of landlord may occur 
are referred to at the end of Chapter YII (see p. 77). 

Liability tor Breacli of Covenant to Pay Rent. 

Having considered how the tenant may pay his rent, 
it remains to consider what liabilities he will incur if he 
fails to pay: in other words, to consider the remedies of 
the landlord against a tenant who does not pay. 

Three results may follow : — (1) and (2) As a matter 
of course ; (3) Only if specially provided for by the lease. 
These are — (1) An action for recovery of rent ; (2) Distress ; 
(3) If so provided a re-entry by the landlord and forfeiture 
of the lease. The first and third remedies will be dealt 
with in this chapter; the second, Distress, requires a 
separate chapter. 

Liabilities for Nonpayment. 

Action: How many years' Arrears of Rent may he 
Claimed, — In the first place the landlord may commence 
an action for the rent in the same way as for any other sum 
of money due, and may also claim interest on arrears. If 
the lease is by deed, he may claim arrears of rent due for 
any time up to twenty years ^ ; if not by deed, he can only 
claim six years of arrears. ^ This does not mean that after 
twenty or six years, as the case may be, the landlord's 
claim for rent is barred — his claim remains good so long 

I S & 4 Will. IV. c. 27, 8. 42, and Paget o. Foley, 2 Bing. N. G. 679. 
<3&4Will.IV. C.42, 8.3. 



LIABILITIES FOR NONPAYMENT. 19 

as the lease runs ; but the amount is limited so that he 
is not allowed to collect arrears more than twenty years 
or six years overdue. Should the landlord, however, 
proceed with his action and obtain a judgment he loses 
another right, namely his right to distrain (see Chapter III.) . 
It will be observed that in this respect a landlord who 
has made a lease by deed is in a better position than 
one who has made a lease without a deed. 

2. Distress, — This remedy is dealt with in the next 
chapter. 

3. Be-entry if allowed by Lease. — A lease usually 
provides that if the tenant fails to pay his rent or observe 
his covenants the landlord may re-enter the premises, turn 
out the tenant, and put an end to the lease. Without 
this special agreement the landlord has no right to turn 
out a tenant for nonpayment, but only either to bring 
an action or to distrain, unless indeed the lease is made 
conditional upon payment of rent (see p. 93). 

In ancient days, even when the lease gave the landlord 
this power of re-entry, the power could only be exercised 
after observing certain formalities. The landlord had to 
go upon the land on the day when payment was due 
shortly before sunset, and formally demand the exact 
amount due. Any landlord who has a taste for the 
picturesque may still demand rent in this way before 
taking proceedings for re-entry; but it is now sufficient, 
instead of making any formal demand, for the landlord 
to prove that half a year's rent is in arrear, and that no 
sufficient distress can be found on the premises to satisfy 
it, and that the lease gives him a right to re-enter for 
nonpayment, and he may then obtain formal leave from 
a Judge and enter and take possession.^ 

U5 & 16 Vict. c. 76, 8. 210. 
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Nearly every modem lease, however, contains provision 
that if the rent shall be twenty-one days in arrear, " whether 
the same shall or shall not have been legally demanded,'' 
the landlord may re-enter and take possession of the 
premises. In snch case no legal or formal demand for 
rent is necessary (since landlord and tenant have agreed 
between themselves to dispense with it), nor need the 
landlord even wait till half a year's rent is in arrear and 
prove there was no sufficient distress to be found (for this 
is only a substitute for the formal demand) . He may simply 
re-enter (after obtaining the Judge's order) when the rent 
has been twenty-one days in arrear. 

Re-entry must he Peaceable, — A landlord may not, 
however, violently eject the tenant and occupy the house 
himself without the Judge's order, for a very old law, passed 
in the reign of Richard II., provides that entry shall be 
made " not with strong hands nor with multitude of people, 
but only in peaceable and easy manner." Therefore, though 
the agreement gives the landlord the right to re-entry the 
moment the rent has been twenty-one days in arrear, yet 
the law of the country, which cannot be set aside in this 
case by any private agreement, says the entry must be 
peaceable : that is to say, without disturbance or by some 
due process of law, so that unless the landlord finds the 
premises empty or can lure away the tenant and so gain 
possession without any active opposition he will be com- 
pelled to ask the aid of the law and obtain an order. It 
may be here observed that a speedy method has now been 
provided, by which the landlord can put the law in force 
in cases where the tenant's term has expired, or has been 
determined by notice to quit (see p. 98), or has become Hable 
to forfeiture for nonpayment of rent without enduring the 
delay of a trial before a Judge. After issuing his writ he 
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may state on oath the facts which entitle him to recover 
the property, and that he believes there is no defence. The 
tenant then receives notice to appear on a fixed day before 
an officer of the High Conrt to state whether he has any 
defence, or if he does not appear, or cannot make ont any 
sort of defence, an order may be made for the landlord to 
recover the property. This method can only be employed 
where the tenant has no excuse for nonpayment ; if he can 
make ont any sort of defence he may insist on having the 
case tried out by the Court. (For other remedies of the 
landlord in certain cases see Chapter X.) 

Tenant Restored an Payment vnthin Six Months. — If 
however, within six months after the landlord has re-entered 
the tenant can pay all the rent due, and all the expenses 
the landlord has been put to, he may then by the Judge's 
order be restored to his premises, and the lease will run 
on as before.^ 

Landlord nrnst Choose between Rent and Re-entry. — 
Should the landlord once decide to exercise his power of 
re-entering and putting an end to the lease, he can no longer 
claim any rent or distrain from the moment when the 
lease came to an end.^ According to the theory of the 
law, if the landlord says that on a certain day he gained 
a right to put an end to the lease and proceeds to 
enforce his right, he cannot also say at the same time 
that the occupier who has remained in possession since 
that day is his tenant. On the other hand, if he chooses 
to regard the man as his tenant by claiming rent due 
since that day, or by distraining,'^ or in any other way 



U5 & 16 Vict. c. 76, 8. 210. 

■^ Serjeant v. Nash, [1908] 2 K. B. 3(>i. 

> See Note ', p. »7. 
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(e.g. by asking him to do repairs in accordance with 
the terms of the lease), he is held to have given up 
his right to re-enter, and cannot at the same time 
claim to put an end to the lease. The landlord must 
make up his mind which course to follow, which remedy 
to adopt, and, having once shown in any way that he 
intends to adopt one remedy, will not be allowed to 
change his mind and adopt the other. Thus, suppose rent 
is due on quarter days, and the tenant pays regularly up 
to 24th June, 1904, and fails to pay on 29th September, 
1904. Let us suppose the lease provides that the landlord 
may enter without formal demand when the quarter's rent 
is twenty -one days in arrear. On the 20th October the 
landlord has a right to re-enter. He must do so peaceably, 
so, finding the tenant in occupation of the house, he issues 
a writ claiming possession of the premises. He cannot also 
claim the rent due 29th September. If he does so, he loses 
his right to re-enter, for his right depends on the tenant 
having failed to pay rent, and if he seeks to make the 
tenant pay or accepts rent from him he is held to have 
given up his right to re-enter. Of course, in the case just 
given, if the tenant had not paid any rent since March, 1904, 
the landlord would be entitled to claim the rent due up to 
June, for his right to re-enter depends on the tenant not 
having paid the rent due in September, and he may claim 
all previous arrears. The landlord must choose, as each 
quarter's rent becomes twenty-one days overdue, whether 
he is going to claim the rent and lose his right to re-enter, 
or claim his right to re-enter and give up his claim for his 
last quarter's rent. 

Tenants Liability for Occupation after End of Lease. — 
It must not be supposed, however, that a tenant, before 
being turned out, can in this way continually get three 
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months and twenty-one days' lodging for nothing, for 
though the landlord cannot accept rent and also re-enter 
the premises, he may claim to re-enter and also claim 
money as damages from the tenant for having wrongfully 
gone upon his land since he had lost his right to reside 
there, and the damages will in most cases be held 
equivalent to the amount of rent the landlord might 
have obtained from a tenant. These damages will be 
reckoned doWn to the moment when the Judge makes 
the order for the landlord to re-enter. They are called 
"mesne profits." It has previously been explained how 
a landlord may in a similar way claim money for "use 
and occupation " where he cannot claim rent because there 
has been no express agreement as to rent (see p. 12). 
The difference between money claimed as " mesne profits " 
and money claimed for "use and occupation" is merely 
a technical difference of procedure. 



Kinds of Rent. 

The following kinds of rent may be specially noted : — 

Back rent is a rent at the full annual value of the 
property. 

Best rent is the highest rent which can reasonably 
be obtained. 

Peppercorn rent is a nominal rent (usually found in 
building leases) not really intended to be paid. 

Ground rent is rent paid to the landlord of the 
ground : i.e. the head landlord by his head 
tenant. As the land improves in value — e.g. by 
building upon it — the tenant frequently under- 
lets at a much higher rent, but must still 
continue to pay his ground rent. 
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Quit rent — Wlien freehold or oopyliDld land was 
granted by the lord (not merely for a limited 
nnmber of years, but perpetually), he used to 
reserve some service in return for his grant. 
To be "quit" of all other services the holder 
would sometimes pay a commutation or quit 
rent. With the change in the value of money 
such rents, where they still exist, are now very 
small in amount, and they may now be redeemed.^ 
Quit rents of freeholders are frequently called 
chief rents. 

Net rent is a sum to be paid to the landlord clear 
of all deductions. 

Rent seek is a rent for which at one time there 
could be no distress : e.g. where a landlord 
granted his right to receive rent, but retained 
his reversion. The holder of a rent seek is 
now, however, allowed to distrain for it.^ 

As to rent charge see p. 27 ; and for double rent 
and double value see p. 103. 



1 44 & 46 Vict. 0. 41, 8. 46. 
3 4 Geo. U. c. 28. 
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CHAPTER III. 

Distress. 

'^ Distress '' is a nnique right which landlords have had 
from ancient times of taking the law into their own hands 
when the rent is not paid, and seizing any goods fonnd 
on the premises to hold as a pledge, instead of enduring 
the delay and expense of going to law. Power to sell 
the goods was given by law to the landlord if the rent 
remained unpaid for a £xed time. With a few exceptions 
the goods of a stranger left on the premises, and at one 
time even the goods of a lodger, were liable to be seized, but 
the landlord's power of distress has been in modem times 
somewhat curtailed. The right of distress does not depend 
upon any agreement between the landlord and tenant, 
though by special agreement the landlord's rights may be 
abolished or extended (e.g. he may be given a right to 
distrain for payments which are not payments of rent 
at all). 

For the right of distress to exist there must be an 
existing lease, or tenancy under agreement, and a fixed 
or ascertainable rent which must be in arrear. Thus, 
there can be no distress made before the rent is due, or 
if the lease has ended, or if the exact amount due cannot 
be ascertained. 

Next, there must be someone entitled to distrain. This 
wiD be the person (or representative of the person) entitled 
to the " reversion." The person entitled to the reversion 
is not always the same as the ** lessor " : i.e. the person 
who granted the lease. Thus, suppose A. has taken a lease 
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for twenty-one years, he may grant a lease in his turn 
to B. for any period which will end before his own lease, 
even for twenty years and three hundred and sixty-four 
days. He may then distrain because he has a " reversion," 
though only for one day. Suppose, however, he gives up 
or sells or mortgages his reversion (however long or short 
it may be) to C, then C. is the person entitled to 
have the premises at the end of B.'s lease, and, there- 
fore (if there is no special agreement to the contrary) 
C, and not A., is entitled to distrain. 

A mortgagee is entitled to distrain by virtue of being 
entitled to the reversion, after giving notice to the tenants.^ 
Sometimes a mortgagor may also distrain: namely, in 
those cases where he remains entitled to rent.^ 

Or, again, suppose A. grants a lease of fourteen 
years to B., and B. in turn grants a seven years' lease 
to C, then A. would be entitled to distrain on the 
premises if B. failed to pay rent, and B. would be 
entitled to distrain if C. failed to pay. In such a case 
if A. made a distress because B. had not paid, C. would 
be entitled to pay the rent due to A. from B. to prevent 
the distress, and deduct it from the amount he should have 
paid B. (see p. 14). If C. were a lodger he could prevent 
the distress by complying with certain rules (see p. 33). 

The executor of the person entitled to distrain may 
distrain for arrears due to the deceased : provided that 
if the term of the lease granted by deceased has come 
to an end, he may only distrain within six months 
from the end of the lease, and so long as the tenant 
from whom arrears are due is still in occupation.^ Parish 



1 Pope V. BiggB, 9 B. & C. 245. 

« Reece v. Strousberg, [1886] 54 L. T. 133. 

» 3 & 4 WiU. rv. c. 42, ss. 37 and 38. 
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officers,^ lords of manors (see note ^, p. 5), and receivers 
appointed by the High Court ^ have also powers of distress. 
So, too, has a guardian who has power to make leases 
for his ward, and a creditor who has been given possession 
of the debtor's land to satisfy the debt.* Such a creditor 
of his is said to be put in possession by an "elegit." 

Of persons possessing a right to distrain by special 
agreement, the most important are those who possess a 
"rent charge." 

A rent charge arises where the owner of the land, by 
a deed or by will, " charges " his land with rent in favour 
of another person, and gives that other person power to 
distrain for it. The owner of a rent charge need have no 
other interest whatever in the land : his power of distraining 
arises not because he has a reversion, but simply because it 
has been given by the deed. Thus the owner of land often 
sells his land, reserving a rent charge for himself. 

Limitations on Distress. 

The landlord's right of distress is limited at the present 
day both with regard to the amount which he may seize 
and with regard to the kind of goods which he may seize, 
some kinds of goods being "privileged" from distress. 

/• As to Amount. 

The landlord (or other person entitled to distrain) must 
be careful not to make an " excessive " distress, or he will 
be liable to an action for damages. He must seize only 



1 Gouldsworth v, Knigrhts, 11 M. & W. 337. 
3 Bennett v. Robins, 6 G. & P. 879. 
« Lloyd c. Davies, 2 Exch. 103. 
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enough to pay his rent, but as he cannot tell the exact 
value of the goods seized he is allowed a fair margin so 
long as he acts reasonably and does not seize goods of a 
value out of all proportion to the rent due.^ 

However long a time the rent may have been unpaid, 
the landlord may never distrain for the value of more 
than six years' rent. The landlord retains his right of 
distress so long as he remains landlord, but the aTrumnt 
he may recover by distress is thus limited. It will be 
remembered, however, that though the landlord may only 
recover six years' arrears by distress, he may sometimes 
recover twenty years' arrears by action (see p. 18). Of 
course, if by lapse of time the landlord loses all claim to the 
land, and, in fact, ceases to be landlord, he can no longer 
either claim rent or distrain ; but so long as he remains 
landlord the right of distress remains with him. Thus : 
If A. grants a lease for twenty-one years to B. at a yearly 
rent, and for twelve years after the " expiration " of the 
lease — i.e. after the lease has run out — makes no claim 
upon B., and gets no acknowledgment of the tenancy, he 
ceases to be B.'s landlord, and can no longer claim rent, 
distrain, or assume any of a landlord's rights. If at the 
end of the twenty-one years he suddenly asserts his right, 
he may then claim six years' arrears of rent or distrain 
for the same, but no more. 

Exceptiona. — Three exceptions should be noticed in 
which the amount for which the landlord may distrain is 
further restricted. 

(1) Agricultural Holdings. — If the premises leased 
are wholly pastoral or agricultural, or if one part is 
agricultural and the remainder pastoral or partly or entirely 

I Boden v. Eyton, 6 C. B. 430. 
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cultivated as a market garden, the landlord may not distrain 
for rent which is more than twelve months overdue 
(see Appendix A, p. 115). 

(2) Bankruptcy of Tenants — If the tenant becomes 
bankrupt and the landlord subsequently distrains, snch 
distress is only available for six months^ rent due before 
the order of adjudication ^ — i.e. before the tenant was made 
a bankrupt — but the landlord may prove with the other 
creditors for any balance due to him. The landlord may 
also distrain for rent accruing due after adjudication.^ 
The discharge of the bankrupt does not free him from 
the landlord's right to satisfy arrears of rent by distress, 
but only from his personal liability.* If a receiving order 
is made against a tenant within three months after distress 
certain preferential charges ^ are liable to be paid out of the 
proceeds of the distress. 

(3) Company being Wound Up. — Where a landlord 
lets premises to a company and the company is being wound 
up, the landlord cannot distrain without leave of a Judge, 
which will be given only in special cases. ^ 

2. As to Things Privileged from Distress. 

The landlord may no longer take everything he finds 
on the premises. Indeed, certain things have always been 
privileged against the landlord's right of distress. These 
privileged things fall under certain heads, which can be 

1 46 & 47 Vict. 0. 62, s. 42 ; 63 A 64 Viot. C. 71, 8. 28. 
> Ex parte Hale, in re Binns, [1876] 1 Ch. D. 286. 
» Newton v. Soott, 10 M. & W. 471. 
4 61 ib 62 Viot. 0. 62, 8. 1. 

s Ex parte Camelley, in re Laiioa8hire Cotton Spinning Co., [1887] 
36 Ch. D. 666. 
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best set out in tabular form. If a particular article falls 
under one of these heads it is privileged, unless the tenant 
has given up his right to privilege by a special agreement ; 
if not, it is liable to distress. There will, of course, be 
many articles on the border line, and in all such cases if 
the landlord distrains and the tenant disputes his right it 
will be for the Judge to decide whether or not they fall 
under one of the protected heads. 

(1) Things Affixed to the Freehold: i.e. ^^ Fixtures J^^ — 
These include whatever has been so firmly planted or 
fixed on to the premises as to become part of them, but 
not articles so lightly attached that they can be removed 
without damage. A dispute may easily arise as to whether 
or no some particular article has been attached by enough 
cement and bolts to make it fall under the head of fixtures. 
Some fixtures pass immediately to the landlord; others 
are " tenant's fixtures," and remain the tenant's property 
(see p. 103). These latter may not be distrained upon.^ 
It may be mentioned that, by a fiction, keys and title deeds 
are considered as affixed to the freehold. ^ 

(2) Things Delivered to a Tenant exercising a Public 
Trade to be dealt with in the way of his Trade.^ — Some 
such rule as this is clearly necessary to protect commerce, for 
without it no man would be safe in sending any article to 
a workman through fear that the workman's landlord might 
seize it for distress. Thus, if a man sends a coat to a tailor 
to be repaired, or household furniture to a warehouseman 
to be stored, the coat and furniture are protected from 
distress ; but it is to be noted that they are only privileged 

1 Niblet V, Smith, 4 Term R. 604 ; Darby «. Harris, 1 Q. B. 895. 

2 Gauntlett v. King, 3 C. B., N. S., 68. 

3 Miles V. Purber, [1873] L. R. 8 Q. B. 77. 
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if dealt with in the way of the tenants trade, so that if 
a man allows a tailor who does not cany on the trade 
of a warehouseman to store his fnmitnre, he does so at 
his own risk, for the tailor's landlord may confiscate the 
furniture if the tailor's rent is in arrear.^ 

(3) Perishable Goods,^ — Things which cannot be kept in 
good condition — such as meat — are privileged, because they 
cannot be restored on subsequent payment of rent. 

(4) Wearing Apparel and Bedding.^ — The wearing 
apparel and bedding of the tenant and his family, and the 
tools and implements of his trade to the value of Five 
Pounds in all, are privileged from distress, unless the 
tenant's lease has expired and possession of the premises 
has been demanded seven days before the distress. 

(5) Things in Actual Use.^ — Things in actual use — such 
as clothes being worn, a horse being ridden, a tool being 
used — are privileged. Loose money which cannot be 
identified is privileged, but not money in a sealed bag. 

(6) Things in the Custody of the Law} — The best 
instance is that of goods of a tenant in the custody of 
a sheriff under a " writ of execution." Suppose, for instance, 
a man is unable to pay his debts, or is ordered to pay 
a sum of money as damages in a lawsuit, he cannot pay, 
and " a writ of execution " is obtained against him. This 
writ of execution enables the sheriff to seize his property 
and sell it to pay his debts. The moment the sheriff 



1 Edwards v. Fox, [1896] 60 J. P. 404.. 

s Morley o. Pincombe, 2 Exch. 101. 

« 61 A 52 Vict. c. 21, 8. 4. 

^ Simpson v. Hartopp, 1 Sm. L. G. 

^ Eaton V. Southby, under Simpson v. Hartopp, tupra. 
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takes possession of his property it becomes protected 
against the landlord's distress, although the tenant's rent 
may be oyerdne and be more than all his other debts.^ 
Before, however, the sherifE can seize the debtor's goods 
for the creditor, the creditor mnst pay the landlord a year's 
rent if so much is in arrear/^ The sherifE may then seize 
enough additional property from the debtor to recoup the 
creditor the year's rent he has been obliged to pay, as well 
as the debt originally due.^ If the tenant is only a weekly, 
monthly, or quarterly tenant, the landlord is only entitled to 
four weeks', months', or quarters' arrears of rent (as the case 
may be) instead of one year's * ; while if the goods are seized 
by a County Court warrant the rule is slightly different, 
for in that case the landlord must make his application 
within five days of the seizure of the goods, and he may 
then claim four weeks' rent from a weekly tenant, or two 
''terms" of rent if the lease is for any other term less 
than a year, or one year's rent in any other case.* 

Of course, it must be remembered that the landlord's 
rent is a debt like any other debt, and the landlord might 
have brought an action for it in the same way as any 
other creditor. All the landlord is restrained from doing 
is making a distress upon the goods when they are in 
the custody of the sheriff. 

(7) Straying Cattle.^ — Cattle which have strayed on 
a tenant's land through his (or his landlord's) neglect to 
keep fences in repair are privileged from distress, and in 



1 There is one small exception to this rule. Growing crops seized by the 
sheriff, but not jet removed off the premises, can be taken by the landlord 
as distress, provided snfBLdent distreas cannot be obtained from the other good:s 
not then seized. 

* 8 Anne o. 14. s. 1. * 7 Jb 8 Vict. o. 96^ •• 67. 

« 51 & 62 Viet. c. 48, a. 160. ■ Jonas e. PowaII, 5 B. ft C. 647. 
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cases where the before-mentioned Agricnltnral Holdings 
Act applies, agricultural machinery and breeding stock 
lent to the tenant for business purposes are protected.^ 

(8) Machinery.^ — Any kind of frame, loom or machinery 
borrowed or hired or otherwise obtained by a tenant for 
working in woollen, worsted, linen, cotton, flax, mohair, 
or silk manufactures is protected from distress. But there 
is no protection for such a machine where the tenant is 
the owner of the whole or part of it. 

Railway rolling stock, the goods of an Ambassador, gas 
meters and stoves, and a few other classes of goods which 
have been specially privileged from distress, are so rarely 
the subject of attempt to distrain that they need not be 
considered here. There remains, however, one important 
class of goods protected at the present day from distress, 
provided certain requirements are complied with : namely, 
the goods of lodgers. 

(9) Goods of Lodgers.^ — Suppose A. is landlord and B. 
is his tenant, and B. takes in a lodger C. A. (who is 
called "the superior landlord"), finding his tenant B.*s 
rent in arrear, and knowing and caring nothing about the 
lodger C, tries to distrain by taking the goods he finds 
on the premises. C, the lodger, in such a case may give 
to A. or A.'s bailifE a written declaration that he owns 
or has lawful possession of the furniture or other property 
upon which A. is threatening to distrain, and that B. has 
no right or interest in it. He must give a correct inventory 
of all the property referred to, and declare how much 
rent, if any, he owes B. (who is called "his immediate 
landlord") and pay that same amount and not more to 



1 Appendix A. « 6 A 7 Vict. c. 40, s. 18. 

» 34 & 35 Vict. c. 76, s. 1. 
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A. or his bailiff (instead of to B.), or enortgh of it to 
satisfy A.'s claim. Provided he does this his property- 
is protected from distress, and the rent he may have paid 
to A. is considered as having been paid to B. 

The question at once arises, What is a " lodger " as 
distinguished from any other kind of under-tenant ? for 
it must be understood that it is only a lodger, and not 
every under-tenant, whose goods are protected in this way. 
The word "lodger" is used in the ordinary meaning, 
not in any special technical sense, and whether a man 
is a lodger is a mere question of fact. The chief facts 
necessary to constitute a man a lodger are, on the one 
hand, that he should sleep on the premises,^ and, on the 
other, that the landlord should have some control over 
the premises, such as a man usually has who lets lodgings. ^ 
It is not strictly necessary that he should occupy part 
of the house, or even have uncontrolled right to come in 
and out when he likes, but every case must be considered 
separately, after taking all the facts into consideration. 

Partially Privileged Goods, — Besides these classes of 
privileged goods, certain other goods are partially privileged 
and said to enjoy a " qualified privilege," the meaning of 
which is that they are not to be taken for distress unless 
the other goods will not provide sufficient distress to pay 
the landlord's rent. These are — 

(10) All Tools and Implements of Trade and 
Husbandry,^ — It will be remembered that (unless the 
lease has expired and possession has been demanded) the 
tenant's tools and implements of trade to the value of Five 

1 Heawood r. Bone, [1884] 13 Q. B. D. 179. 
^ Ness V. Stephenson, [1882] 9 Q. B. D. 246. 
3 Grorton o. Falkner, 4 Term B. 666. 
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Pounds are completely privileged from distress. This 
rule (10) means that the landlord may not touch any of 
the articles by which the tenant carries on his work if 
sufficient distress can be found by takinfsf other things ; 
but if the landlord cannot find enough distress to satisfy 
his rent by taking other things, he may take the tools 
and implements of trade. In any case, however, he must 
leave tools and implements of trade to the value of Five 
Pounds, so as not to leave the tenant absolutely without 
means of earning his daily bread. 

Other partly privileged goods are — 

(11) Beasts of the Plov^h^ Sheepy and Growing Crops^ 
(as mentioned under Rule 6). 

(12) Live Stock given to a Tenant to whom the 
Agricultural Holdings Act applies to he Fed at a 
Price. — In such case, even if other distress cannot be 
obtained, the landlord may only distrain on the live 
stock thus lent to the value of the money due by the 
owner to the tenant.^ 

When, Where^ and How Distress may be made. 

When? — Distress must be made between sunrise and 
sunset,^ or it will be illegal, and cannot be made till the 
rent is in arrear : i.e. till the day after it becomes due. It 
must also be made either (I) during the continuation of 
the tenancy, or (2) within six calendar months after the 
lease has run out ; but in the latter case distress may only 
be made when the same tenant who was in arrear with 



1 61 Hen. III. Statute 4, and 14 & 15 Vict. c. 25, s. 2. 

* See Appendix A. 

8 Tutton c. Darke, 6 H. & N. 647. 
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his rent remains on, and the same landlord (or his executor) 
remains landlord.^ If the tenant has forfeited his lease by 
a breach of covenant the landlord who has taken advantage 
of the forfeiture and put an end to the tenancy loses his 
right to distrain.2 

Where? — Distress from its very nature must, as a rule, 
take place on the tenant's premises. It sometimes happens, 
however, that a tenant, knowing he cannot pay his rent, 
removes his goods just before rent day to avoid distress. 
This device seems to have been resorted to by tenants as 
long ago as the days of Queen Anne, for in her reign 
a law was passed enabling landlords in such cases to 
follow their tenants' goods and distrain upon them wherever 
found. At the present day when a tenant fraudulently or 
clandestinely carries off his goods to prevent distress, the 
landlord may distrain upon them wherever they are found 
within thirty days from the day they were carried off .^ The 
landlord may not seize them, however, if in the meantime 
there has been a genuine sale of them to some innocent 
person who knew nothing about their removal to save 
distress.* He may call upon a constable to break open any 
place where they are locked up, even a private house, if 
he first states on oath before a magistrate that he has 
good ground to suspect the goods are concealed there. ^ 
Moreover, the tenant who attempts directly or indirectly 
to remove his goods in this fraudulent way, or anyone 
assisting him with knowledge of his fraudulent purpose, 
becomes liable to forfeit to the landlord double the value 
of the goods so carried off,^ and where such goods do not 

^ 8 Anne c. 14, s. 6. 

*Grimwood v. Moss, [1872] L. R. 7 C. P. 360. 
3 11 Geo. n. c. 19, s. 1. ♦ Ibid. s. 2. 

» Ibid. 8. 7. « Ibid, s. 3. 
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exceed the value of fifty pounds, and the persons liable 
cannot pay the double value, they may be imprisoned.^ 

This right of the landlord to follow and seize the 
tenant's goods applies only to those cases where and to 
those goods over which the landlord would have had 
a right of distress.^ For instance, the landlord cannot 
follow and seize goods privileged from distress, or goods 
removed after a forfeiture, for then the landlord has 
no right to distrain. Some rent must be due at the 
moment of removal, and the removal must be fraudulent, 
i.e. done with the object of saving the tenant from paying 
his rent or allowing the landlord to distrain for the value 
of his rent. 

Another case of distress taking place ofE the premises 
is that provided for by a law which enables the landlord^ 
to take his tenant's cattle which are pasturing on a common 
on which the tenant has the right of putting them to graze. 
So, too, he may follow and seize the tenant's cattle if he 
sees them on the premises and on his approach they are 
driven off to prevent distress. 

Apart from the above exceptions, the law gives the 
landlord no right to distrain except on the premises, though 
he may obtain a right to distrain elsewhere by an express 
agreement with his tenant. 

How Carried Out. — The person entitled to distrain may 
distrain personally or may employ a bailiff, who must hold 
a Judge's certificate.^ For all irregularities committed by 
the bailiff the landlord will be answerable to the tenant, but 
the bailiff alone will be answerable if he seizes more than 
his warrant authorises him to seize.* The tenant may 

1 11 Geo. n. c. 19, 8. 8. * Gray v, Stait, [1883] 11 Q. B. D. 668. 

* 61 & 62 Vict. c. 21, 8. 7. * Haseler v. Lemoyne, 6 G. B., N. S. 690. 
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recover his goods if not yet sold by paying the full amount 
of rent and expenses of the distress,^ and if he makes the 
tender of rent (i.e. comes with the money ready to pay 
to the landlord or his agent), even without any expenses, 
any moment before the bailiff has entered the premises 
to distrain, distress will be unlawful.^ 

It has often been said that *^ an Englishman's house 
is his castle." One application of this maxim is found 
in the law (see p. 20) that a landlord may not forcibly 
re-enter his own premises and turn out the tenant, even 
when entitled to do so by the lease. Another application 
is found in the case of a landlord entering to distrain, 
though the real reason for the law is not any special 
regard paid to the sanctity of a dwelling house, but 
merely the necessity of preventing breaches of the peace. 
Thus a landlord may not commit a trespass and break 
into the tenant's house to distrain, but he may open the 
door in the usual way if not opposed, or step into an 
open window,^ for by a fiction of law an open window 
or unbarred door are held to amount to an invitation to 
enter, and once inside he may use any reasonable force, 
and if turned out may then use force to re-enter.* 

Nor may the landlord distrain twice for the same 
rent if there is sufficient distress on the premises on the 
first occasion. He must satisfy his claim once and for 
all, not continually harass the tenant by distraints.^ If, 
however, he is prevented in any way by the tenant himself 
from reaping the full profits of his first distress, or if 



1 Johnson v. Upham, 28 L, J. Q. B. 262. 

2 Bennett v. Bayes, 29 L. J. Ex. 224. 

3 Ryan v. Shilcock, 21 L. J. Ex. 55. 

* Eldridge v. Stacey, 15 C. B., N. S. 458. 
5 Owens V. Wynne, 4 E. & B. 579. 
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he honestly thought he was distraiiiing enough but finds 
the sale is insufficient to satisfy his rent, he may distrain 
a second time^; or in any case he may bring an action 
for the balance after sale of the goods distrained. 

The goods seized may be put together in one room on 
or o£E the premises, or with the tenant's consent may even 
be left untouched if the landlord makes an inventory of 
them and gives it to the tenant with a notice of distress. 
The landlord must take reasonable care of the goods and 
not use them, for they are only a pledge in his hands ^ ; 
if he seizes cattle he must feed them and keep them, 
though if they die or are stolen without any carelessness 
on his part he will not be liable. This taking or putting 
together or making a list of the goods seized is called 
"impounding," from the ancient custom of taking them 
to some "pound" for safe keeping. Now it is usual to 
leave a man in the tenant's house in charge of the goods, 
but this is not necessary so long as the landlord does 
any act to show that he has not ^^ abandoned his distress."^ 
Should the impounded goods be rescued the offence known 
as " pound breach " has been committed, and the offender is 
liable to pay all the extra expenses of recovering them, 
as well as three times the loss the landlord has sustained 
by their removal.* 

As before explained, the landlord's right of distress is 
the right of taking an involuntary pledge from the tenant, 
and the tenant on tendering the rent and reasonable costs 
of distraining becomes entitled to get back his pledge at 
any moment before sale. It may be here mentioned that 
a " tender " is an offer of the exact amount due. Such 

^ Lee V, Cooke, 27 L. J. Ex. 387. 

« Smith V. Wright, 30 L. J. Ex. 313. 

3 Jones V. Biemstein, [1899] 1 Q. B. 470; [1900] 1 Q. B. 100. 

* 2 Wm. A M., Session 1» c. 6, s. 4. 
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offer must be for tlie full amount claimed without allowing 
for any set-off.^ The money must be actually produced 
in cash, and the offer unconditional.^ If the tenant 
denies the landlord's right to distrain he may get his 
goods back on giving security to bring an action to try 
the landlord's right to distrain and restore the goods 
if unsuccessful in the action.^ This re-delivery to the 
tenant is called in legal language " replevy," and an 
" action of replevin " is the action at law to try the 
landlord's right to distrain. Suppose, however, the tenant 
is and remains unable or unwilling to pay, then the land-, 
lord is entitled to sell and pay himself out of the proceeds 
of the sale. 

Sale of Distrained Goods, 

The landlord must hold the goods for five* clear days 
to give the tenant a chance of redeeming them, or if the 
tenant makes a written request and gives security for any 
additional cost incurred by his request the landlord is 
obliged to hold them for a longer period ; namely, any 
time required by the tenant up to fifteen days, but not 
beyond.^ Growing crops may not be sold till ripe.® The 
goods must be sold at the best price that can be got for 
them,® and the tenant may, on paying the extra expense, 
require them to be removed to a public auction room for 
sale. 7 The tenant is entitled to have a list sent him of the 
goods seized® and a notice that they are going to be sold, 
and by a demand in writing may, at his own expense, 

1 Scaxles v. Sadgrave, 5 B. & B. 639. 

3 Evans v. Judkins, 4 Gamp. 166. 

* Gibbs V. Crnikshank, 42 L. J. G. P. 275. 

*2 Wm. & M., SesBlon 1, c. 6, s. 2. 

s 51 & 62 Vict. c. 21, b. 6. « 11 Geo. II. c. 10, a. 8. 

7 51 & 52 Vict. c. 21, 8. 6. » Kerby v. Harding, 20 L. J. Ex. 163. 
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require tlie value of tlie goods to be appraised by 
appraisers,^ wlio must be independent men ^ and reasonably 
competent.* The landlord is not allowed to buy the goods 
himself, even when thus appraised,* in order that there 
may be no inducement for him not to sell at the best 
price. 

If any balance is left over after paying rent and 
expenses of the distress,^ or any goods remain unsold, these 
must be returned to the tenant.* The expenses for levying 
distress are three per cent, on any sum exceeding twenty 
pounds and under fifty pounds ; two and a half per cent, 
on any sum exceeding fifty pounds and under two hundred 
pounds; and one per cent, on any additional sum, with 
five shillings per day for the man in possession. Where the 
sum demanded and due does not exceed twenty pounds for 
levying distress, three shillings, with four shillings and 
sixpence per day for the man in possession. 

Wrongful Distress and the Remedies. 

Suppose a distress has been wrongfully made. The 
tenant may bring the action of replevin (see p. 40), or, 
in the particular case of a landlord distraining and selling 
when no rent was in arrear, the tenant may bring an action 
to recover double the value of the goods distrained. ^ 

The tenant may bring an action against the landlord 
for any loss he has suffered through the distress being 
irregular: i.e. where, though the landlord had a right 



1 51 & 62 Viot. c. 21, a. 6. 

« Lyon V. Weldon, 2 Bing. 334. » Roden v, Eyton, 6 C. B. 427. 

« King V. England, 33 L. J. Q. B. 146, and Moore v. Singer Manufactaring Co., 
[1904] 1 K. B. 820. 

» 2 Wm. AM., Session 1, c. 6, s. 2. « Evans v. Wright, 27 L. J. Ex. 50. 

" 2 Wm. & M., Session 1, c. 6, s. 6. 
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to distrain, yet he or his bailifP has committed some 
wrongful act (such as selling too soon) in the course 
of the proceedings. 

In case of an excessive distress (see p. 27), the land- 
lord is liable if he acted unreasonably. It will be for a 
Judge or jury to say whether or not he seized more than 
enough goods to allow a fair margin for rent.^ 

In some cases, notably where distress has been made 
upon things privileged because they fall under Clause 4 
(see p. 31),2 or where the Agricultural Holdings Act 
applies 3 (see Appendix A), or within the Metropolitan 
Police District* (in the case of weekly or monthly leases, 
or leases at not more than fifteen pounds a year), the 
magistrates have power to deal with certain disputes 
concerning distress and to order the goods jor their value 
to be restored.^ 

If an irregularity is committed by the bailifE in the 
course of the distress, the landlord who employs him is 
liable just as every one is liable for the acts of his agents 
or servants done in the course of their duty ; but a landlord 
is not liable for an illegal distress by his bailiff unless he 
has directly authorised the act or approved and ratified 
it when it has come to his knowledge.® 



1 Smith r. Afihforth, 29 L. J. Ex. 259. 

2 58 & 69 Vict. c. 24, 8. 4. 

« 46 A 47 Vict. c. 61, s. 46. 

* The Metropolitan Police District includes the County of London (except the 
City), Middlesex, and parts of Kent, Surrey, Essex, and Herts. 

» 2 & 3 Vict. c. 71, 8. 39. 

^ Haseler v. Lemoyne, 5 C. B., N. S., 630. 
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CHAPTER IV. 

Repairs, 

No question (except that of rent) gives rise to more 
trouble between landlord and tenant than that of liability 
for repairs. 

The question is not so often whether landlord or tenant 
is liable for some particular repairs, as whether the one 
who is liable has done all that he is obliged to do. 

Following the general rule that two ordinary independent 
persons may make any agreement they like between them- 
selves, so long as they do not intei-fere with the rights of 
others or do anything contrary to the interests of the 
public, either landlord or tenant may agree to do the 
repairs, or each may agree to do part. 

Very often the landlord agrees to do the external and 
the tenant the internal repairs. In such a case the 
external repairs include the windows in the house, sky- 
lights, and the walls themselves, whether the house is or 
is not detached.^ 

It is impossible, however, to foresee the exact kind of 
damage which may be done to the property and to provide 
for the exact repairs which may become necessary, and it 
is therefore usual to make the tenant simply covenant to 
" repair," or " well and substantially repair," or " put into 
good tenantable (or habitable) repair." In such cases, 

1 Green v. Eales, 2 Q. B. 225. 
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thougli tlie liability of the tenant to repair is clear, it 
may often happen that the landlord will maintain that 
the full requirement of the covenant has not been carried 
out, while the tenant will answer that he has done all 
he is obliged to do. 

In such a case it will be for a Judge or jury to decide 
on the fact whether or no the convenant has been observed, 
and both landlord and tenant should be able to call 
surveyors and other witnesses to give evidence of the 
condition of the premises and the cost of restoring them. 

To take first the case where there is no covenant as 
to repairs. 

Procedure where No Covenant as to Repairs. 

(a) Landlord's Liability, — In this case the general rule 
is that there is no obligation on the landlord to do any 
repairs ; a tenant who agrees to take a house must take 
it as it stands.^ There are, however, two exceptions : 
namely — (1) where the landlord lets a furnished house ^ ; 
and (2) where the landlord lets a house at certain low 
rents (namely, in the Metropolis, twenty pounds a year ; 
in Liverpool, thirteen pounds ; Manchester and Birmingham, 
ten pounds; and elsewhere in England, eight pounds) to 
a member of the working classes.^ In each of these cases 
there is an implied promise on the landlord's part that 
the house is reasonably fit for occupation (so that if it is 
not fit for occupation he must make it fit). If a tenant 
of a furnished house finds the drains out of repair, or 
that for any reason the house is unfit for use, he cannot 

1 Gott o. Gandy, 23 L. J. Q. B. 1. 

s Wilson V. Finch Hatton, [1877] 2 Ex. D. 336. 

s 63 & 64 Vict. c. 70, 8. 76. 
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be compelled to pay rent, but may bring an action for 
breach of contract. 

If the premises are burnt down the landlord need not 
rebuild them, but is entitled to go on receiving rent till 
the end of the lease (unless he has agreed with bhe tenant 
to forego his rent in case of fire).^ 

He is, however, obliged to keep in repair parts of 
the premises remaining under his control and giving 
the only access to the tenant's portion: e.g. the staircase, 
when the landlord has leased a flat but retains control 
of the staircase. 2 He is also liable for structural defects 
where the premises become dangerous, or a nuisance, or 
the drains have become injurious to health; and if the 
tenant is called on to restore them the tenant may 
(unless he has accepted the liability by special agree- 
ment) charge the landlord.^ The landlord may also become 
liable if he has given a warranty.* 

(b) Tenanfs Liability, — The tenant must use the 
premises in a reasonable tenant-like manner. A tenant 
for life, however, is not liable to his landlord even for 
letting the property go to ruin,^ but a tenant for a fixed 
number of years (however long) is liable. 

If the property is a farm he must cultivate it 
according to the custom of the country, and use it in 
a reasonable way. If there are boundaries and fences 
he must keep them in repair, and he must preserve 
timber and meadow land. 

1 Marshall v. Schofield, [1883] 62 L. J. Q. B. 68. 

* Miller c. Hancock, [1893] 2 Q. B. 177. 
3 38 & 39 Vict. c. 66, 88. 94 and 104. 

* De LassaUe v. Guildford, [1901] 2 K. B. 216. 
« Avis V. Newman, [1889] 41 Ch. D. 632. 
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Thongh the tenant is bound to preserve the property 
from going to ruin, yet if it is burnt down by an 
accidental fire (i.e. without any carelessness on the 
tenant's part) he is excused from rebuilding, though 
not from paying rent.i 

Procedure where there is Covenant to Repair. 

Such a covenant is generally made by the tenant, 
especially in leases for several years. Occasionally it is 
made by the landlord. 

(a) Landhrd^s LiaMlity. — A landlord who has agreed 
to do the repairs is not liable until the tenant has given 
him notice as to what repairs are necessary.^ Otherwise 
his liability on a covenant to repair is the same as the 
tenant's liability on a similar covenant explained below, 
and does not need separate consideration. 

(b) Tenant^s Liability. — It has already been said that 
whether a covenant to repair, or put into " good " or 
" substantial " repair, has or has not been observed is not 
a matter of law, but a simple question of fact. 

Two points must, however, be remembered as to the 
meaning of repair: — 

(1) That repair is always estimated with reference 
to the staie of the premises when the lease wa^ 
granted, — A tenant is not obliged to give his 
landlord a new house for an old one, a certain 
allowance always being made for fair wear 
and tear, whether the words " fair wear and tear 



1 14 Geo. ni. c. 78, b. 86. 

* Makin v. Watkiiison, [1870] L. B. 6 Ex. 26. 
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excepted " are inserted in the lease or not. The 
liability of a tenant on a covenant to repair is 
not merely to preserve; it is a measure to 
restore^ though not to rebuild. He may have 
to put in a new beam or bricks, but is not 
liable to repair structural defects or the unavoid- 
able ravages of time and the elements.^ 

(2) That repair is always estimated with reference 
to the ordinary person likely to become a tenant 
in the neighbourhood, 

A tenant is not bound to keep or leave the house in 
such a state of repair as would satisfy some extremely 
artistic or exacting or unusually sensitive successor. On 
the other hand, the repairs that would be sufficient to 
be called good or tenantable in a poor neighbourhood 
would not necessarily be sufficient in a more wealthy 
neighbourhood.^ 

If the covenant is to put the house in " tenantable " 
or "habitable" repair the tenant may be compelled to 
make it better than when he took it, for he may have 
taken it when it was not tenantable for an ordinary 
person.^ Otherwise he need at the most make it as good 
as when he took it, after allowing for reasonable wear 
and tear. 

It has been stated that if the premises are burnt down 
the tenant must still go on paying rent, unless he has 
specially agreed vrith the landlord that in case of fire his 
rent shall be excused till the premises are rebuilt. In 
like manner, if he has agreed to do repairs, he must rebuild 



1 Lister «. Lane, [1803] 2 Q. B. 212. 

a Proudfoot v. Hart, [1890] 26 Q. B. D. 62. 

* Belcher v. M'Intosh, 2 M. & Bob. 186, and Proudfoot v. Hart, 9upra. 



48 REPAIRS. 



if the premises are burnt down,i imless he has specially 
agreed that repairs are to be excused in case of fire. But 
as to rebuild would be to give the landlord a new house 
for an old one, the tenant's better course would be, if he 
cannot come to an agreement with his landlord, to allow 
himself to be sued, for the sum which he would have to 
pay would be the value of the premises destroyed — 
i.e. in the case of an old house much less than the price 
of rebuilding. 

Procedure where there is Conditional Covenant 

to Repair. 

Sometimes the liability of either landlord or tenant 
to repair is conditional on something being first done 
by the other party: e.g. the tenant may covenant to 
keep the premises in repair after the landlord shall 
have put them into repair. In such case the tenant is 
not liable on his covenant to keep in repair till the 
landlord shall have put them in repair first of all.- 
If the tenant covenants to do repairs to the approval 
of a surveyor to be named by the landlord, the landlord 
must first name a surveyor before the tenant becomes 
liable.^ 

The tenant, however, who wishes to set up such an 
excuse must read the lease very carefully to be sure 
that his covenant really is only conditional, for more 
often both landlord and tenant make independent covenants, 
and then each can sue the other without having performed 
his own covenant, or the tenant may make two covenants 
relating to the same matter — one conditional and one 

^ Clark V. Glasgow Assurance Co., 1 Macq. 668. 
3 Neale v. Batcliff, 15 Q. B. 916. 
» Ooombe v. Green, 11 M. & W. 480. 
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independent: e.g. lie may covenant to repair after notice, 
in wliich case he is not liable till notice has been given; 
but he may also in the same lease have made an inde- 
pendent covenant ''to repair" generally, in which case 
he will be liable to repair without notice.^ 

Repairs to Satifffaction of a Surveyor.— Where repairs 
by a tenant are to be to the satisfaction of a surveyor, 
the landlord and surveyor cannot enter into collusion to 
bring pressure on the tenant by withholding approval. The 
tenant will have observed his covenant if the repairs are 
such that no reasonable surveyor could fairly have withheld 
approval.^ 

Landlord's Right to Entry. 

A landlord has no right to enter the tenant's house 
without permission, even to examine the state of repairs and 
though he may be himself answerable to a head landlord.^ 
He therefore often in the lease reserves to himself the right 
to enter and view the repairs at convenient times (but see 
Appendix A, p. 115). 

When a tenant has covenanted to keep the premises in 
repair he breaks his covenant whenever they are out of 
repair. A tenant also usually covenants to leave the 
premises in repair. Such a covenant obliges him to leave 
them in good habitable condition for his successor. Some- 
times, instead of leaving the premises in repair, the outgoing 
tenant pays a fixed sum to the landlord, an arrangement 
which usually proves far more satisfactory to all parties. 



1 Baylis o. Le Gros, 4 C. B.. N. S., 637. 

^ Baker v. Jones, 2 C. & K. 743. 

« Stocker v. Planet Building Society, [1879] 27 W. E. 877. 
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Repainting, papering, and other decorations are usually 
provided for in the lease ; if not, a mere covenant to repair 
or substantially repair, or the use of similar words, will only 
impose a liability for just so much painting and papering 
as is necessary to preserve the framework. Repair does 
not mean decoration.^ A landlord who has agreed to keep 
the drains in good repair is only obliged to repair the 
existing drains, not to make new drains or structural 
alterations.^ 

Liability tor Breacti of Covenant to Repair. 

Where either landlord or tenant has broken his covenant 
or implied obligation to repair, and the other party brings 
an action for damages, the amount of the damages will 
be the loss actually suffered by the person bringing the 
action. 

Thus, if the tenant brings the action, the landlord will 
be ordered to pay the whole cost of doing the required 
repairs, for nothing less would give the tenant fair 
compensation ; but if the landlord brings the action, the 
tenant will be ordered to pay not necessarily the cost 
of doing the required repairs, but a sum varying in 
different cases. Thus, if the lease has come to an end, 
the landlord will be entitled to the whole cost of 
having the required repairs done; but if the lease has 
still a long time to run, but the tenant has broken his 
covenant to keep the house in repair, the landlord will 
only be entitled to much smaller damages : namely, to the 
amount by which the selling value of his reversion has 
been depreciated.^ 

» Proudfoot r. Hart, [1890] 26 Q. B. D. 62. 
2 Lyon V, Greenhow, [1892] 8 T. L. R. 467. 
* Henderson r. Thorn, [1893] 2 Q. B. 164. 
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Besides the right of action which landlords and tenants 
always possess for a breach of covenant, leases nsnally 
contain a provision that if the "lessee" (i.e. the tenant) 
fails to observe any of his covenants the lessor may 
re-enter and put an end to the lease. 

Snch a provision formerly often caused great hardship 
upon a tenant who, through a mere oversight, had 
neglected to keep some small portion of the premises in 
proper condition, for such a tenant having failed to 
observe his covenant to repair had become liable to be 
turned out by the landlord, and perhaps to lose a valuable 
lease. Now, however, the tenant must receive notice and 
an opportunity of repairing oversights of this kind before 
he can be turned out. The kind of notice he must receive 
is explained more fully in Chapter IX. The covenant to 
repair is binding not only on the tenant who made it, 
but upon his assignee (see p. 72). 
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CHAPTER V. 

Rates, Taxes, and Insurance. 

Liability where there is no Covenant, — In the absence 
of any covenant between landlord and tenant as to who shall 
pay rates and taxes, the liability for some must be borne 
by the landlord, for others by the tenant. Two taxes, 
however, must always be paid by the landlord, even if the 
tenant has specially agreed to pay them himself :-^ 

(1) The property tax.i 

(2) The tithe rent charge.^ 

Taxes to be Paid by Landlord. — The taxes to be paid 
by the landlord when there is no agreement as to who 
shall pay them are — 

(1) The property tax (always paid by landlord).^ 

(2) The tithe rent charge (always paid by landlord).^ 

(3) The land tax.s 

(4) Sewers rates assessed by Commissioners of Sewers 
for permanent improvements 

(5) The poor rates when the lease does not extend 
beyond three months.^ 

If the tenant should be required to pay any of these 
taxes he is entitled to deduct them out of his next rent. 

1 6 & 6 Vict. c. 35, 8. 73. « 54 Vict. c. 8, s. 1. » 38 & 89 Vict. c. 60. 

♦ Maule, J., in Smith v. Humble, 15 C. B. 330. This does not include ordinary- 
annual expenses or sewers vested in the local authority under The Public Health 
Act (38 & 39 Vict. c. 55, s. 207). 

» 32 & 83 Vict. c. 41, 8. 1. 
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TddBes to be Paid by Tenant* — On the other hand (where 
there is no special agreement with the landlord to the 
contrary), the tenant must pay-— 

(1) Assessed taxes : e.g. on dogs, carriages, games, 
certificates, Ac. 

(2) Gas and water rates.^ 

(3) County,^ borough,^ highway,^ and general^ 
district rates. 

(4) Poor rates ^ (unless the lease does not extend 
beyond three months). A tenant will be liable 
for this rate though he may occupy only part of 
a house,^ but not a tenant who has underlet® 
nor a lodger.® (As to who is a lodger see 
p. 34) 

In estimating the amount of rates to be charged 
regard is paid to the "net annual value" or "rateable 
value " of the property. The mode of estimating this 
" value " is carefully laid down.^^ Speaking generally, such 
value may be said to be not necessarily the rent actually 
paid, but the net profit rental which the property might 
reasonably be expected to obtain (free of tenant's taxes) 
after deducting the costs of repairs and insurance. 

The owner of a house or land who does not use it is 
not liable to be assessed to the poor rate ^^ ; but keeping 

1 10 & 11 Viot. 0. 17, a. 73. MS & 16 Vict. c. 81, a. 21. 

s 46 & 46 Vict. C. 60, a. 144. 

* 6 Will. IV. c. 60, a. 27, and 38 & 39 Vict. c. 66, a. 216. 

s 38 & 39 Vict. c. 66. a. 211. « 43 Eliz. c. 2. 

7R. V. Ponaonby, 3 Q. B. 14. 

* R. V. Hull Dock Co., 3 B. & G. 616. 

> Wat*kina v. Overaeera of Milton-next-Graveaend, L. R. 3 Q. B. 367. 
^^ See JRyde on Batingt aecond edition, pp. 148, 186. 
" Smith V. Aaaeaament Committee of the New Foreat, [1889] 61 L. T. 870. 
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a room furnished ever so slightly so as to be ready for 
occupation makes the owner liable.^ So, again, occupation 
of part only of a house makes the owner liable to be 
rated, for the whole, but this rule does not apply to flats 
or buildings where different occupants have distinct portions 
set apart for them.^ 

Liability for Payment wliere tiiere is a Covenant, 

Either landlord or tenant may, however, covenant to 
pay all or any of the taxes, with the exception of the 
two landlords* taxes mentioned above. When such an agree- 
ment is made the wording often leaves a doubt as to what 
classes of taxes either party has bound himself to pay. 
Numerous cases have been decided, of which a few examples 
may be given ; — 

(1) An agreement by a landlord to pay all rates, 
taxes, and impositions, however "imposed,** which 
may be assessed on the premises, does not make 
him liable for gas or water, because these are 
not compulsory impositions, but rather in the 
nature of goods supplied to the house.^ The 
word " rates '* includes all ordinary parochial 
and municipal rates. 

(2) An agreement by the landlord to pay all taxes 
on the land leased will not cover poor rates, 
which are merely personal charges on the 
occupier, not charges on the land, and must 
therefore still be paid by the tenant.* 

I Gage V. Wren, [1903] 67 J. P. 32. 

* Allchorch v. ABsessment Committee of Hendon Union, [1891] 2 Q. B. 436. 
3 Badcock v. Hunt, [1868] 22 Q. B. D. 145. 

* Theed v, Starkey, 6 Mod. 314. 



PERMANENT IMPROVEMENTS. 55 

^^■^■^ .111.11. ^.^^_i >y.. ..I. — ■■ I I- 

(8) A covenant by the tenant to pay all *' burdens/' 
"duties," "outgoings," or "impositions" will 
make him liable for all charges imposed upon 
the landlord, including a charge for sanitary 
improvements by the local authorities.^ 

(4) A covenant to pay " taxes " means Parliamentary 
taxes, and includes the land tax ^ but ' not local 
rates .^ Moreover, when rates are raised on 
account of improvements, a landlord who pays 
land tax need not pay the increased land tax, 
but only in proportion to the rent he receives.* 

(5) A covenant to pay a " net " rent, or a rent 
" free of all outgoings," or of " deductions " 
means that the tenant has undertaken to pay all 
rates and taxes (except property tax and tithe 
rent charge), but does not mean that the tenant 
is to pay extra charges caused by permanent 
improvements of the property.^ 

(6) A covenant to pay all parochial and Parliamentary 
taxes will not cover a sewers rate.® 

Permanent Improvements. 

The cost of permanent improvements falls, as a rule, on 
the landlord, unless it can clearly be shown that the tenant 
intended to take such unforeseen charges on himself, while 



1 Stockdale v. Asoherberg, [1904] 1 K. B. 447, and as to " impositions " Harris 
V. Hickman, [1903] 1 K. B. 13. 

* Manning v. Lnnn, 2 C. & K. 13. 

* Baker v. Greenhill, 3 Q. B. 149. 

« Whitfield V. Brandwood, 2 Stark. 440. 

s Home and Colonial Stores v, Todd, [1891] 63 L. T., N. S., 829. 

* Palmer v. Earith, 14 M. & W. 428. 
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the tenant pays for the temporary advantages, unless the 
landlord has clearly taken them on himself.^ Thus, the 
cost of taking up drains or removing a nuisance when 
required by local sanit«ary authorities being a permanent 
improvement will fall on the landlord even when the tenant 
has agreed to pay ** all taxes, rates, charges, or assess- 
ments,*' because such an unforeseen expense is not supposed 
to have been included in such words*; but if the tenant 
agreed to pay for all " burdens," " duties," outgoings," or 
'^ impositions," then, as stated above, the tenant must pay 
for such a charge by the sanitary authorities, for these 
words make him liable to indemnify the landlord.^ So, 
again, a tenant's covenant to pay " rates, taxes, and 
assessments " would not include * (but " outgoings of every 
description " &c. would include *) the proportion of the 
expense of paving a street. On the same principle the 
tenant must pay the water rates, which are for a temporary 
advantage, unless the landlord has clearly undertaken to 
pay them himself. 

Liability for Breach of Covenant to Pay Rates 

and Taxes. 

When the tenant fails to pay taxes which it is his duty 
to pay, the landlord may bring an action for the amount, 
or, if the agreement so provides, may re-enter and put an 
end to the lease. Where the landlord fails to pay taxes 
which it is his duty to pay, the tenant may bring an action 



1 Home and Colonial Stores e. Todd, tupra : North, J., at pp. 830 and 831. 

3 Wilkinson v. Collyer, [1884] 13 Q. B. D. 1, and Bayliss. o. Figgens, [1898] 
2 Q. B. 316. 

* Smith V. Robinson, [1803] a Q. B. 63. 

* Aldridge v. Feme, [1886] 17 Q. B. D. 212. 
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against him if he likes ; but the far simpler remedy is to 
pay them himself and dednct the amount from the next 
payment of rent, as he is entitled to do.^ 



Insurance. 

A lease often contains a covenant by the tenant to 
insure the premises and keep them insured, and sometimes 
to insure in some particular office. Such a covenant is 
a covenant to indemnify the landlord against loss, con- 
sequently the landlord may not recover more money than 
the damage he has sustained ; and if he receives compensa- 
tion from any other source the insurance company will be 
entitled to stand in the landlord's place after indemnifying 
him, and to receive this other compensation instead of the 
landlord.2 The landlord may, however, go on receiving rent 
all the time, unless he has agreed that no rent is to be 
paid in case of fire till the premises are rebuilt. 

The insurance company may be compelled, on the written 
request of anyone interested in the property, to spend the 
insurance money in rebuilding instead of handing it over 
to the person who insured. The company may in like 
manner insist on rebuilding, even without a request, on 
any suspicion that the fire was caused deliberately with 
a fraudulent purpose.^ 

The covenant to insure is binding not only on the 
tenant who made it, but on his assignee (see p. 72). 



1 The tenant may not make the deduction nntU he haa actnally paid the 
rate or tax, and must make the deduction from the next rent only (Ryan 
V. Thompson, L. R. 3 C. P. 144, and Dawes v. Thomas, [1892] 1 Q. B. 414). 

2 Darrell v. Tibbitts, 6 Q. B. D. 660. 
* 14 Geo. in. c. 78, s. 83. 
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CHAPTER VI. 

Manner of Using Premises. 

After the covenants as to rent, rates and taxes, repair 
and decorations, and insurance, there is usually inserted 
in the lease a covenant as to the manner of using the 
premises. A landlord having valuable residential property 
will not want to see one of his houses turned into a shop; 
or a landlord who owns a farm may wish to see it 
cultivated in a particular manner. So long as he does 
not require the tenant to do anything illegal or contrary 
to public policy, the landlord may impose any restriction 
he likes upon him in respect of the manner of using the 
property. 

Wiiere tliere is No Covenant. 

The tenant must, as before said (see p. 45), use the 
property itself in a reasonable and tenant-like manner, but 
this only means that he must preserve it from damage and 
not let the reversion suffer. 

Timber. — If he has a country estate he may lop, but 
not cut down, the timber. "Timber" means wood used 
for building, and includes oak, ash, and elm everywhere, 
and other trees, if by custom they are used in that par- 
ticular district for building purposes.^ He may cut down 
bushes and underwood or trees which are not timber,^ 

1 Dashwood v. Magniac, [1801] 3 Gh. 306. 
> Berriman v. Peacock, 9 Bing. 384. 
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provided they are not fruit trees or planted for ornament. 
He may also cut down branches of a neighbour's tree 
overhanging his property, and he may keep all windfalls, 
except windfalls of sound timber, which go to his landlord. ^ 

Sport. — He also has the right of sporting unless specially 
forbidden, but only in a reasonable manner : e,g. he may not 
destroy property for the purpose of overstocking. The 
right, however, both of using trees and of sporting may 
be excepted or reserved by the landlord out of the lease, 
and kept for himself or granted to someone else. The 
right of sporting may be leased separately without the lease 
of the property, but in that case requires a deed in order 
to be validly granted. It should also be mentioned that 
every person who for the time being is in occupation 
of property has the right, either alone or as well as 
some other person, and with or without permission of 
his landlord, to shoot hares and rabbits by daylight (but 
not to lay poison or spring traps, except in rabbit holes, 
for them), and this right cannot be bargained away.^ 

Fishing^ — The tenant has likewise the right of fishing 
unless, of course, the landlord has reserved the right to 
himself. The right, like the right of sporting, if leased 
separately requires a deed,^ and is, moreover, always subject 
to the various Acts of Parliament relating to fishing, known 
by the title of " The Salmon and Freshwater Fisheries 
Acts, 1861 to 1892."* 

The general purpose of these Acts is to pi*eserve fish, 
particularly salmon, by preventing unreasonable destruction : 

^ Herlakenden's Case* 4 Go. 62. 
3 43 ft 44 Vict. c. 47, 88. 1 to 6. 

* Duke of Somerset v. Fogwell, 6 B. & 0. 876. 

* 69 & 60 Vict. c. 79. 
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e.g. no one may destroy fish by dynamite or other explosives, 
or catch fish during the forbidden seasons, or obstruct fish 
descending to the sea. 

It may be mentioned, too, that the right of the public 
to nse a bridge or road or towing path gives no right 
to fish from such places. Such bridge or road may only 
be used for the legitimate purpose for which it was 
intended.^ Even on a navigable river a person has no 
right to fish. " Persons using a navigable highway no 
more acquire thereby a right to fish there than persons 
passing along a public highway on land acquire a right 
to shoot upon it." 2 Nor can such a right be obtained 
by prescription when it is shown that the public have 
enjoyed such fishing for a long period.^ So far, however, 
as the tidal (not merely navigable) river reaches the public 
have a right to fish, just as much as in the sea. It is 
thus evident that much fishing which is habitually carried 
on is only allowed on sufferance, and the owner of the 
fishery could at any moment withdraw his licence. 

Right of Way. — A tenant who has taken a lease of 
property which can only be reached by crossing another 
part of the landlord's property has an implied right of 
way across that other part of the property in order to 
reach the part leased to him. 

It may be here mentioned that if a landlord allows 
a road to be used across his property for twenty years 
by the public without interruption the road becomes 
public property, and cannot afterwards be closed by the 
landlord.* If the road, however, has only been used as 

^ See The Queen o. Pratt, 4 E. & B. 860. 

3 Smith V. Andrews, [1891] 2 Ch. 696. 

* Smith v. Andrews, ntpra; Hudson o. MaoRae, 4 B. & S. 691. 

*2 & 3 WiU. IV. c. 71, 8. 2. 
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a footpath, it cannot, after twenty years, be used except 
as a footpath : e.g, not as a carriage road.^ 

Light. — ^A landlord who has granted a lease of a house 
may not afterwards build close by the house so as to block 
out the light, for to do so would be to make the thing he 
has granted less valuable (in legal language to *' derogate 
from his grant"),- but the tenant who for twenty years has 
enjoyed uninterrupted light acquii'es an absolute right to the 
light. This right extends against other persons as well as 
the landlord, so that if A., a landlord, grants one house to 
B. and one to C. after twenty years' enjoyment of light by 
B., C. is not allowed to deprive him of his light by building 
or otherwise.* The right to light may be lost by blocking 
up or discontinuing the use of the windows for a year. 

Use of House. — With regard to the house itself the tenant 
is entitled, unless restrained by covenant, to use it as a shop 
or dwelling-house, or in any other legal manner. He may 
take a lease of a dwelling-house in the most aristocratic 
thoroughfare and turn it into a public-house or factory, 
though he may be restrained from committing a nuisance 
(see p. 112), or he may close some valuable public-house 
and thereby greatly diminish the value of the landlord's 
property.* 

If, however, he uses the premises for any illegal^ or 
immoral® purpose the landlord may obtain an order from 

1 Ballard v. Dyson, 1 Taunt. 270. 

« Allen t». Taylor, [1880] 16 Oh. D. 356; Quicke r. Chapman, [1902] W. N. 163. 

» 2 & 3 Will. rv. c. 71, 8. 3. 

* Of coarse he may only do what the landlord himself could have done. 
If there is a head landlord, the tenant may find himself turned out for breach 
of his landlord's covenant to the head landlord (see p. 71). 

^ Gas Liffht and Coke Co. v. Turner, 6 Bing. N. C. 324. 

« Girardy v. Richardson, 1 Esp. 13. 
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a Judge to restrain him, and the landlord who neglects 
to do so after such a fact has come to his knowledge 
will not be allowed to sue for rent. 

Where there is a Covenant. 

The most usual covenants under this head relate in 
the country to modes of cultivation, and in towns to 
trade: e.g. that the tenant will use the premises as an 
inn or public-house, or for some other business, or only 
as a dwelling-house. In the case of a lease of a public- 
house the tenant is often made to covenant that he will 
not do any act to cause a forfeiture of the licence. 

A Dwelling-house. — A covenant to use a house as a 
dwelling-house only is broken if the house is used as 
an office, school, boarding-house,^ or even an art studio.^ 

Trade and Business, — A tenant who has merely cove- 
nanted not to carry on a trade may not carry on any 
business of buying^and selling, but he may carry on 
other kinds of business which do not involve buying and 
selling, for the landlord could, if he liked, have prevented 
him by making him covenant not to carry on any trade or 
business. " Business " is wider than trade : i.e. every trade 
is a business, but not every business a trade.^ 

Nuisance and Annoyance. — So, again, the tenant may 
covenant not to carry on any business which shall be 
a nuisance, and will be then not allowed to carry on any 
business which materially interferes with his neighbour's 

I HobBon V. TuUoch, [1898] 1 Ch. 424. 

3 Patman r. Harland, [1881] 17 Ch. D. 363. 

3 Rolls V. Miller, [1884] 27 Oh. D. 71, 86. 
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physical comfort; but if he has covenanted not to carry- 
on a business which shall become an annoyance, he will 
be still further restricted: e.g. he may not be allowed to 
open a fried fish shop in a residential district,^ or a hospital 
which may cause apprehension of risk of infection to the 
neighbours, even though there is no proof of real danger, 
for "annoyance** is wider than "nuisance."® No strict 
definition of such terms as " annoyance '* or " offensive 
trade" can be given. It is a question of fact in each 
case^ having regard to all the circumstances, including 
the locality.^ 

A covenant not to use a house for some particular 
trade is not broken if the house is used for some other 
trade. A tenant is bound to do or not to do exactly 
that which he agreed to do or not to do, but nothing 
more. On the other hand, he must observe the intention 
of the covenant and not the mere letter. 

Thus a covenant not to use a house as a public-house 
for the sale of beer, where the substantial purpose and 
intention of the covenant is to prevent the house from 
being turned into a public-house where beer is sold across 
the counter, is not broken if the tenant sells beer to be 
consumed off the premises,* nor yet if he uses the house 
as a private club where beer is only supplied to guests 
and not sold on the premises ^ ; but a covenant not to allow 
goods to be sold on the premises is broken if they are 
exposed and orders received, though the actual sale takes 
place elsewhere.® So, too, a grocer may sell wine in bottles 

1 Duke of DeyonBhire v. Brookshaw, [1889] 81 L. T., N. S., 83. 

* Tod-Heatly v. Benham, 40 Ch. D. 96. 
» Wood V, Cooper, [1894] 8 Ch. 671. 

* Holt r. CoUyer, [1881] 16 Ch. D. 718. 

' Duke of Devonshire «. Simmons, [1894] 11 T. L. R. 62. 

* Doe V. Elsam, Moo. & M. 189. 
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if the real and obvious intention of the covenant was 
merely that he should not open a hotel.^ 

It may sometimes be difficult to draw the line and say 
exactly where the tenant may do a thing which is not 
actually forbidden him in so many words. The best test 
is to ask whether he is really doing what he has agreed 
not to do under another name, or by a subterfuge. So long 
as he is merely doing something which may be inconvenient 
to the landlord, but which he has never agreed not to dp, 
he cannot be prevented, for it was open to the landlord 
to have bound him by the lease had he Wished. 

Covenants afEecting the mode of using the premises 
"run with the land" (see p. 73), so that they are binding 
not only on the tenant who made them, but on his assignee. 

Public-houses, — A covenant is often made by the tenant 
of a public-house not to sell any liquor except such as has 
been bought by the landlord. Such a covenant can only 
be enforced so long as the landlord supplies liquor of good 
quality.^ If the landlord supplies bad liquor the tenant 
may buy it elsewhere in spite of his covenant, and if the 
landlord does not supply enough the tenant may make up 
the deficiency elsewhere.^ A covenant to buy liquor from 
the landlord, or any other covenant relating to the manner 
of using the premises, is binding not only on the tenant 
who made it, but also on his assignee.^ 

It must be remembered, too, that a tenant may be 
bound by the restrictive or negative covenants of his 
landlord, of which he is presumed to have notice, though 

1 Jones p. Bone, [1870] 39 L. J. Ch. 405. 
2Luker v. Dennis, 7 Clu D. 227. 

* Wight V. Dicksons, 1 Dow. 141. 

* Glegg V. Hands, [1890] 41 Ch. D. 503 ; and Manchester Brewery Co. v. Coombs, 
[1901] 2 Ch. 608. 
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in fact he may be qnite unaware of them; bo that if 
0. takes a lease of a house from B., and wishes to open 
it as a public-house, he may be prevented, because B. 
himself has covenanted not to use the house as a public- 
house (see p. 71, where this subject is more fully 
discussed). 

Liability tor Breaclt of Covenant as to Use of 

Property. 

Damages and Injunction. — When a tenant has broken 
his covenant by an improper use of his property the 
landlord will usually not be satisfied to bring an action 
for damages. For example, if the tenant opens a shop 
contrary to his covenant, the landlord would find it 
difficult to prove the exact money damage he had suffered, 
and, moreover, would probably be much more anxious to 
put a stop to the breach of covenant than to obtain any 
pecuniary compensation. He therefore frequently adopts 
another remedy : namely, makes an application to a Judge 
for an order that the breach of covenant shall be stopped. 
The Judge will require to be satisfied that the breach 
of covenant has been or is still going to be committed; 
that it is of a serious character and likely to be permanent ; 
that a money payment as damages would not be sufficient 
compensation; and that it is possible for the person who 
receives the order to obey it. An order of this nature 
made by a Judge is known as an "injunction." Anyone 
who wilfully disobeys an injunction is guilty of contempt 
of Court and liable to be sent to prison. 

It should be observed that where the landlord has 
committed any breach of covenant the tenant may apply 
for an injunction to restrain him in just the same way and 

5 
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under the same conditions as tlie landlord himself may 
apply to restrain the tenant.^ 

The right which the landlord may have to re-enter 
and put an end to the lease is dealt with in Chapter IX. 

Covenant for Quiet Enjoyment. 

The last covenant in the lease is usually a covenant by 
the landlord known as the " covenant for quiet enjoyment," 
which is an undertaking by the landlord that so long as 
the tenant pays rent and keeps his covenants his enjoyment 
of the property shall not be interfered with by the landlord 
or anyone lawfully claiming under him. Such a covenant 
is not a covenant against the wrongful acts of strangers^ 
unless the landlord covenants for quiet enjoyment against 
the acts of particular persons or against persons claiming 
" or pretending to claim " under him.^ 

There is no breach of the covenant for quiet 
enjoyment unless the tenant sufEers some physical inter- 
ference. For example, if a landlord lets rooms on one 
floor to A., who happens to be an author or student, and 
on the floor above to B., who happens to give elementary 
violin lessons every day and dances every evening, it might 
be supposed that the landlord had allowed B. to interfere 
with A.'s quiet enjoyment of his property, but, in the 
view of the law, though B. may be committing a nuisance 
(see p. 112), and though the landlord might possibly be 
liable if he had covenanted not to permit anything which 
might grow into a nuisance, yet he has committed no 
breach of his covenant for quiet enjoyment.* 



I Brigg V. Thornton, [1904] 1 Ch. 386. 

'^ Jones V. Lavington, [1003] 1 K. B. 263, and Davis v. Town Properties 
Inrestment Corporation, Limited, [1903] 1 Ch. 797. 

3 Chaplain v. Soathgate, 10 Mod. 381. 

« Jenkins v. Jackson, [1888] 40 Ch. D. 71. 
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It will be remembered, however, that a landlord may 
not "derogate from his own grant" (see p. 61), and 
therefore, if he has let premises for a 'particular business 
to he carried on, he may not do anything calculated to 
make that business difficult. For example : If he has let 
a drying shed to a tenant for drying timber, he may not 
obstruct the draught to the shed which the tenant requires 
for drying operations.^ 

The covenant for quiet enjoyment is implied (see p. 7) 
when not expressed; but if there is an express covenant 
the implied covenant ceases, and the express covenant has 
a slightly different effect in that it lasts throughout the 
whole of the period of the lease granted, whereas the 
implied covenant only lasts during the title of the land- 
lord, so that if a landlord having a three years' lease 
grants a lease for seven years, with an express covenant 
for quiet enjoyment, he is liable on the covenant for the 
whole seven years, but otherwise only for three years.^ 

The mere use of the word " let " does not imply any 
unlimited covenant for quiet enjoyment: e.g. any covenant 
against eviction by the head landlord.^ It should also be 
remembered that the covenant for quiet enjoyment is an 
independent and not a conditional covenant (see p. 48), 
so that a tenant who has broken his own covenant to 
repair may still bring an action against his landlord for 
breaking the covenant for quiet possession in any illegal 
manner,^ though, of course, this does not mean that the 
landlord may not eject him according to the provisions 
of the lease. 

Covenants by a tenant not to assign or underlet are 
dealt with in the next chapter. 

1 Aldin V. Latimer, [1894] 2 Ch. 437. 

2 Baynes v. Lloyd, [1895] 2 Q. B. 610. 

* Jones «7. Lavinj^n, [1903] 1 K. B. 263. 

* Edge r. Boileau, [1885] 16 Q. B. D. 117. 



68 UNDERLBASES AND ASSIGNMENTS. 



CHAPTER VII. 

Underleases and Assignments. 

Having discnssed the various rights and liabilities of 
tenants towards their landlords and landlords towards their 
tenants while the same tenants remain in possession and 
the same landlords retain the reversion, it remains to 
consider the rights and liabilities of the various parties — 

(1) When there is a change of tenant. 

(2) When there is a change of landlord. 

Change of Tenant. 

Underlease, — It must be understood that for a tenant 
to grant an underlease of the premises is quite a different 
thing from making an assignment of them. If A., the 
head landlord, grants a lease for twenty-one years to B., 
and thereupon B. in his turn grants a lease to C. to end 
at any date before his own lease (so that he keeps a 
reversion, however long or short, even if only for a single 
day), then B. has granted an "underlease," and C. is 
" under-tenant " or " under-lessee." On the other hand, if 

B. gives up the whole of his interest in the property to 

C. so that he has no reversion at the end of C.'s term, 
but the property goes straight back to A., then C. has 
not taken an " underlease " from B., but an assignment. 

Assignment, — An assignment thus practically means a 
sale of all interest in the property. It might be thought 
that the distinction between an assignment and an under- 
lease which left only a single day's reversion was a 
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distinction without anj substantial dilEerence. It will be 
shown, however, that an underlease and an assignment 
are quite different things, implying quite different rights 
and liabilities, and it must be understood that in this 
Chapter the words "underlease" and "under-lessee" (or 
" under-tenant ") are used in a strict sense, and applied to 
the case where the intermediate landlord keeps a reversion 
at the end of the underlease, while the word " assignment " 
is applied only to the case where the person who makes 
the assignment parts with the whole of his interest. A 
person making an assignment is called an "assignor," 
while the one who takes the assignment from him is called 
his "assignee," or sometimes his "assign." 

Where there is no covenant to restrain him, the tenant 
may either assign or underlet at his pleasure. All agree- 
ments to assign leases and assignments of leases (even of 
leases of less than three years) should be by deed ; but 
the new tenant who has been let into possession and paid 
rent to the landlord without any deed thereby becomes the 
landlord's tenant, and is in as secure a position, so far as 
concerns any liability to be turned out by the landlord, as 
though he had made a deed (see p. 4;). 

A tenant's right to assign or underlet will not be 
interfered with unless it is quite clearly shown that his 
covenant restrains him. If the agreement forbids him to 
underlet " for all or any part " of the term, he may 
neither underlet nor assign,^ but whether he may assign 
when merely forbidden to underlet remains undecided. 
If it only forbids him to assign, he may underlet, unless 
it forbids him to assign "for the whole or any part 
of the term"^; and if it forbids him to do either, he 
may still take a lodger, unless he is forbidden to 



1 Greenawaj r. Adams, 12 Ves. 395. * Doe v. Wonlejt 1 Camp. 
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underlet the premises " or any part."i A covenant by 
a tenant not to assign only refers to a voluntary assign- 
ment during the tenant's life, not to a bequest by Will, 
or to what will presently be described as an " involuntary 
assignment. "2 A covenant not to assign, though common, 
is not a " usual " covenant. Therefore a tenant who agrees 
to take a lease " with the usual covenants " cannot be 
compelled to take a lease with a covenant not to assign. 

Very often, too, the agreement is not to assign or 
underlet without the landlord's permission, " such permission 
not to be arbitrarily (or unreasonably) withheld," or "not 
to be withheld in the case of a respectable and responsible 
person," or other words to the same efEect. In such a case, 
if the permission is wrongly withheld, the tenant may 
assign or underlet without permission,^ but the tenant 
must be careful to ask permission first or he may incur 
a forfeiture (see p. 92).* Where the tenant has covenanted 
not to assign or underlet without consent, the landlord 
has no right to demand any payment for giving his 
consent (unless the lease gives him a right to do so), 
but he may charge the tenant with any expenses to 
which he may be put in connection with giving consent. 
The consent need not be in writing unless so provided 
by the lease.^ 

Under heading (1) we must therefore separately 
consider the position of the various parties — (a) when the 
old tenant has underlet ; (b) when he has assigned. 

(a) When the Tenant has Underlet. — In considering 
the rights of the various parties, we will for convenience 



1 Boe o. Sales, 1 M. & S. 207. ^ Doe v. Powell, 6 B. & C. 306. 

» Young V. Ashley Gkurdens Property, Limited, [1903] 2 Ch. 112, and Sear 
V. House Property and Investment Society, [1880J 16 Ch. D. 387. 

* Barrow r. Isaacs, [1891] 1 Q. B. 417. « 56 & 66 Vict. c. 13, s. 3. 
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retain the names A., B., and C, A. being the head landlord, 
B. the intermediate landlord (being a tenant towards A., 
bnt a landlord towards C), and C. the under-tenant (being 
a tenant of B., who is himself tenant of A.). 

B., the outgoing tenant, remains in exactly the same 
position towards his landlord (A.) as though he had not 
underlet, and is bound to go on paying his rent and observing 
all his covenants. But he is himself in the position of 
a landlord to C. Therefore he must be careful to bind 
G. to do all that he is himself obliged to do, or the 
property may become forfeited through no fault of his 
own. To take one example: — Suppose B. has covenanted 
to keep the property in repair, and has given A. the 
right to enter and put an end to the lease if he fails 
to keep it in repair. When B. underlets to C. he should 
be careful to bind C. to do exactly the same things in 
the way of repair as he is himself bound to do, or else A. 
may gain a right to put an end to the lease and turn out 
both B. and C.^ In the same way he must be careful not 
to allow C. to do anything with regard to the property 
which he is not himself allowed to do: e.gf. with regard 
to carrying on certain trades <fec. 

Thus B. is in a worse position than before so far as 
concerns his obligations to A., for he is still liable on all 
his covenants to A., though he no longer has personal 
control of the premises. 

What, then, is C.'s position P C. need not concern 
himself in any way with A ; he has made no agreement 
with A., and is under no personal liability to A. All he 



1 It must be remembered that the covenant to repair is taken with reference 
to the condition of the property at the time of the lease ; therefore a tenant 
may be required to do more to keep a house " in repair " than an under-tenant 
who makes the same agreement when the house is much older. The tenant 
should therefore sometimes bind the under-tenant even more stringently than he 
is himself bound. Ajb to the under-tenant's rights where the head tenant is 
turned out see p. 06. 
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is bound to do (with the exception to be mentioned in a 
moment) is to observe his agreement with B., and no one 
except B. can interfere with him. 

The exception just mentioned is that if when he took 
the lease from B. he knew, or should have discovered by 
ordinary inquiries,^ that B. was not allowed to do certain 
things by his covenant with A., then C, too, will not be 
allowed to do these same things,^ for it is considered unfair 
that in such a case C. should be put in a better position 
than B.^ This liability is expressed in legal language by 
saying that the under-tenant is " bound by the tenant's 
restrictive covenants, of which he has actual or constructive 
notice." 

It will be observed that C. is in such case merely 
restrained from doing things which B. is restrained from 
doing. His obligation is of a negative character, and does 
not compel him to do things which B. must do.* C. must 
also remember that though he has no personal agreement 
with A., yet there are certain rights which A. has or may 
have over the land. For instance, A. has a right of distress 
upon the land if B. does not pay rent, or A. may have 
a right to re-enter and take possession of the premises if 
not kept in proper repair, although B. may not have kept 
such a right against C. 

(b) When the Tenant has Assigned, — When B. has 
assigned to C. his intention usually is that C. shall simply 
step into his shoes, taking over all his rights and 

1 An under-tenant is presumed to have read his landlord's lease (Patman 
V. Harland, [1881] 17 Ch. D. 366). C. is expected to know on what terms B. 
holds from A. He is said to have either "actual" or "constructive" notice 
of B.'s lease. 

3 Thomewell r. Johnson, 60 L. J. Ch. 641. 
» Holloway Bros. v. Hill, [1902] 2 Ch. 612. 
♦ Austerberry v. Corporation of Oldham, [1886] 20 Ch. D. 750. 
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obligations towards A., and becoming, in fact, A.'s tenant 
in place of B. Assuming all the necessary formalities for 
an assignment to have been complied with, we will 
consider, first, B.'s position. Suppose B. has made covenants 
with A. as to rent, repaii*s, &c., he cannot shake them all 
off merely by assigning his lease to C. ; he will remain 
personally liable to A.,^ but in certain cases (as will be told 
below) C. also becomes liable to A., and A. must choose 
whether he will exercise his rights against B. or C, for he 
cannot exercise them against both : e.g, he cannot make 
both B. and C. pay rent. If he proceeds against C. by an 
action, and C. cannot pay, he may then proceed against B., 
or he may proceed against B. .first, or both together, but 
may not get more rent than is due to him upon his original 
agreement. B., however, has probably made C. covenant, 
when he took the assignment, to indemnify him against 
all claims of A. in respect of the premises. In such case, 
though A. can make B. pay, yet B. in his turn can make 
C. pay, and, even without any covenant to indemnify B., 
C. is bound to indemify B. in all those cases where both are 
liable, and B. happens to be called upon by A. Thus, if C, 
after taking and before parting with ^ the assignment, fails 
to pay the rent or do the repairs, and A. calls upon B. to 
pay or repair according to his covenant, B. can in his 
turn call upon C, because these are cases in which both 
are liable.^ 

C. is not, however, liable for every covenant of B. To 
learn whether C. is liable we must first ask whether the 
covenant is one which " runs with the land *' : in other 
words, whether it is a covenant which in some way touches 



» Thupsby r. Plant, 1 Wm. Saimd. 240. 

« Wolveridge «. Steward, 1 Cr. & M. 644. 

a Moule V. Garrett, L. R. 5 Ex. 132, and [1872] 7 Ex. 101. 
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or is concerned with the nature, use, or valne of the leased 
property itself. A covenant to pay rent, or to repair, is 
obviously concerned with the property itself, while such 
a covenant as to employ a certain workman is a mere 
personal covenant not running with the land. It would be 
a distinction easy to remember if the assignee C. were 
liable for all covenants which run with land and for 
no others, but such a statement would not be quite in 
accordance with the law. for, as will be seen, C. may 
in some cases be liable for personal covenants of his 
predecessor B., and in some cases may not be liable 
even for covenants which run with the land. 

If B. covenanted for himself and his assigns, then C. 
is liable for all covenants which run with the land.^ If 
B. only covenanted for himself, then C is still liable 
for covenants which run with the land and are concerned 
with something which existed at the time of the lease — 
e.g. C. is liable to repair the house, but not to create 
a new thing.^ B. may have covenanted to build a shed 
on the premises, and in such case, on assigning to C. 
before he has built the shed, C. will not be liable unless 
B. covenanted for himseK and his assigns. 

Where a covenant is binding on the assignee, the 
person who is assignee for the time being is liable to 
perform (or may take advantage of) the covenant, and 
may sue or be sued just as though he had himself 
made the covenant with the original landlord, but all 
intermediate assignees drop out and cease to be liable 
to the original landlord the moment they assign over 
to someone else.^ Hence the expression "running with 



1 Spencer's Case, 1 Sm. L. C. 

•■» Wolveridge v. Steward, 1 Cr. & M. 644. 
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the land/' because the coyenant clings to the person 
who takes the land. A. may grant a lease to 6., 

B. assign to C, C. to D., and so on to Z. ; and with 
regard to covenants of this class Z. stands in just the 
same position as B. towards the original landlord A. 
All the intermediate assignees, however, will have dropped 
out, and can neither sue nor be sued by A. on the covenants 
of the lease (though of course each can still sue or be 
sued on account of any private agreement he may have 
entered into with his predecessor). A. may choose, when 
rent is due, to sue either B., to whom he granted the 
lease, or Z., who is the assignee in possession, but he 
cannot sue the intermediate assignees ; and if B. is made 
to pay, B. can in turn call upon Z. to indemnify him. 

Covenants which run with the land include all implied 
covenants (see p. 7), and also such covenants on the part 
of the tenant as to insure, cultivate in a particular way, 
not to carry on a particular trade, not to assign or 
underlet, to reside on the premises, and, in the case of 
a public-house, not to act so as to endanger the licence, 
or not to sell liquors except those bought of the landlord ^ ; 
or on the part of the landlord to renew the lease or 
reduce the rent on certain conditions ^ ; for all these 
covenants have been decided to concern the nature, use, 
or value of the property. 

A distinction was previously drawn between covenants 
which run with the land and mere personal covenants. 

C. is only liable for B.'s personal covenants in one case 



I White V. Southend Hotel Co., [1897] 1 Ch. 767. This covenant can only be 
enforced so long as the landlord supplies liquors of good quality (Luker v. Dennis, 
[1877] 7 Ch. D. 227). 

'White V, Southend Hotel Co., [1897] 1 Ch. 767. 
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(and it makes no difference whether B. covenanted for his 
assies or no), namely, where they are restrictive covenants 
of which he had notice when he took the assignment.^ 
An example of a mere personal (or as it is sometimes 
called "collateral") covenant by B. would be a covenant 
to pay an annual sum for local charities so long as he 
remains tenant, or to employ certain workmen to do 
repairs. A covenant by a landlord on leasing a shop not 
to open a similar shop within a certain distance would 
be a personal covenant.^ A covenant to replace damaged 
fixtures would run with the land (fixtures being part 
of the land), but a covenant to replace damaged goods 
and chattels would be personal only.^ These personal 
obligations being not in any way concerned with the 
property do not "run with the land," and therefore would 
not pass to C* except in the one case mentioned, namely, 
where they are restrictive covenants, and where C. takes 
the property with knowledge of them. In such case C. 
will be bound by them just in the same way as if he 
were an under-tenant, for it will be remembered that 
this obligation is binding upon under-tenants as well 
as assignees (see p. 72), though in no other case is an 
under-tenant bound by any agreement entered into between 
his own landlord and the head landlord, nor is an 
under-tenant ever liable for covenants which run with the 
land. Perhaps C.'s liability as assignee ina,j be made clear 
by four typical instances: — 

(a) B. covenants with A. to use the house leased 
to him as a baker's shop. This covenant runs 
with the land, and C. is bound. [An under- 
tenant would not be bound.] 

'I I ■ 

1 Luker v. Dennis, [1877] 7 Ch. D. 227. 
3 Thomas v. Hayward, L. B. 4 Ex. 311. 
* Williams v. Earle, L. B. 8 Q, B. 752. 
♦Spencer's Case, 1 Sm. L. C. 
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(h) B. covenants with A. to build a verandah on 
the house leased to him. This covenant runs 
with the land, but C. is only bound if B. 
covenanted for himself " and his assigns," 
because the covenant concerns something which 
had no existence at the time of the lease. [An 
under-tenant would not be bound.] 

(c) B. covenants with A. not to carry on a particular 
trade off the premises. This covenant does not 
"run with the land," but C. is bound if he 
had notice of it when he took the assignment. 
[An under-tenant would be bound in the same 
way.] 

{d) B. covenants with A. to carry on a certain 
trade off the premises or to contribute to local 
charities. This is a personal covenant by B., 
and C. is not bound by it in any case. [An 
under-tenant would not be bound.] 

Apportionment of Liability, — Suppose B. assigns half 
the premises to C. and half to D. ; where the assignee is 
liable by the above rules, C. and D. will each be liable for 
half of such covenants as can be apportioned: e.g. to pay 
rent and repair.i 

Change of Landlord. 

It has been explained that a landlord's "reversion" is 
his right to have his land back again at the end of the 
lease. The land usually comes back to him much increased 
in value, but instead of waiting to get it back he may 
sell his right to get it back : i.e. sell his " reversion " to 
someone else. The law requires the sale of a reversion 
in all cases to be made by deed in order to be valid ; 

^ Congham v. King, Gro. Car. 221. 
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but if the sale takes place without a deed, and the new 
landlord receives rent, the tenant will not afterwards be 
allowed to dispute his new landlord's title. 

Assignment of Reversion. — Suppose, then, A. sells to X. 
X. becomes the new landlord, who simply steps into A.'s 
shoes, taking over certain of his rights and liabilities. 
X. is, in fact, A.'s assignee, and his position towards A.'s 
tenant is similar to the position of B.'s assignee (C.) 
towards A. X. may sue B. or will be liable to B. 
(or to any of B.'s assignees) on covenants which run 
with the land (this is expressed in legal phraseology by 
saying that " covenants which run with the land also run 
with the reversion"). But he will not be liable on merely 
personal covenants made by A. unless they are of a negative 
character and he had notice of them when he took the 
assignment.! With regard to arrears of rent or breaches of 
covenants by B. before A.'s assignment to X., A. remains 
entitled to sue, but X. being the new landlord may sue 
for all subsequent rent and breaches. 

If after granting a lease to B., A. mortgages the property 
to X., he really mortgages the reversion, and X. has become 
the new landlord and is entitled to rent; but if B. has 
gone on paying rent to a former landlord without any 
knowledge of a change of reversion, he cannot be compelled 
to pay again to the new landlord. ^ 

Suppose A. assigns paii; of his reversion and keeps the 
remainder — e.g. suppose his reversion is seven years and 
he assigns three years of it to X. and keeps four — ^the 
rent and, wherever possible, the covenants must be appor- 
tioned between X. and A.^ It is obvious that there 



• 32 Hen. VIII. c. 34. > 4 Anne, c. 16, 8. 10. 

3 Attoe V. Hemmings, 2 Bulst. 2S1. 
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may be, and often is, a donble assignment or set of 
assignments. A. may grant a lease to B., and B. assign 
to C; C. to D., and D to E. ; and at the same time A. may 
assign his reversion to X., X. to Y., and Y. to Z. No 
confusion need be introduced by these double assignments, 
for covenants which run with the land and with the 
reversion are attached to the landlord and tenant for the 
time being, merely shifting from one person to another, so 
that E. and Z. will be just as much liable to each other 
upon such covenants as A. and B., while merely personal 
covenants (except those of a negative character of which 
the assignee had notice) will not pass at all. 

Involuntary Assignments. 

Lastly, a word must be said on what are called 
*' involuntary assignments" or assignments by operation of 
law. Such assignments occur on the death or bankruptcy 
or conviction for felony of one of the parties. 

(1) Death, — When the landlord dies his executor takes 
an " involuntary " assignment of the property until he can 
dispose of it according to the Will, and he may sue the 
tenant for rent due or for covenants broken during the 
landlord's life. When the tenant dies, his executor in 
like manner becomes an assignee and may be sued for 
rent due and covenants broken during the tenant's life. 
If he has entered into possession of the premises he may 
also be sued personally as assignee, but in the case of 
being sued for rent need not pay more than the yearly 
value of the premises.^ 

(2) Bankruptcy. — On the bankruptcy of a tenant his 
property, including his lease, passes to his trustee appointed 

1 Bendall v. Andraac, [1892] 61 L. J. Q. B. 630. 
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by the creditors. To prevent a lease passing to the tenant's 
creditors on the tenant's bankruptcy, a landlord often puts 
in the agreement a provision that if the tenant becomes 
bankrupt he is to forfeit the lease, and the landlord may 
re-enter.i If the landlord distrains for rent after the 
commencement of the tenant's bankruptcy, he may only 
distrain for six months' rent due before the tenant was 
made bankrupt,^ but he may prove for the balance with 
the other creditors, and if the lease is not disclaimed 
(see below) he may distrain for all the rent becoming due 
after the bankruptcy.^ Should the landlord distrain within 
three months before a receiving order is made against his 
tenant, he will have to share the six months' distress to which 
he is entitled with the clerks, workmen, and tax collector, 
who are paid first out of the bankrupt's assets.* If there is 
no clause allowing the landlord to re-enter and a trustee is 
appointed of the lease, the trustee will be an assignee of 
the lease and will be personally liable as assignee (though 
he has a right to be indemnified out of the bankrupt's 
estate) unless he disclaims the lease.^ He must disclaim it 
within a year* from his appointment, or within twenty-eight 
days if called upon to decide by someone interested in the 
property ,7 or not at all. If he disclaims, all rights, interest, 
and liabilities of the bankrupt and his trustee come to an 
end, but other persons' rights are not afEected.* Of course. 



1 It has been decided, however, that in a building lease such an agreement, 
allowing the landlord to re-enter and take the building materials, is void, because 
it is in the interest of the public that such valuable property as building materials 
ought to go to the creditors of the bankrupt builder (JEx parte Jay, in re Harrison, 
[1880] 14 Ch. D. 19). 

2 46 & 47 Vict. c. 62, s. 42, and 63 & 64 Vict. c. 71, s. 28. 
* Ex parte Hale, in re Binns, [1876] 1 Ch. D. 286. 

« 61 & 62 Vict. c. 62, s. 1. 

» Wilson V. Wallani, [1880] 6 Ex. D. 165. 

e 63 & 64 Vict. c. 71, s. 13. ? 46 jft 47 Vict. c. 62, s. 65. 
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the trustee will not disclaim unless he finds that, because, 
the rent is too great or the covenants too burdensome, or 
for some similar reason, the lease is worthless and of no 
selling value. In certain cases — e.g, where other persons 
(such as a sublessee or mortgagee) have become interested 
in the premises, and some other cases — he may only disclaim 
by leave of the Court, which will impose just terms.l In 
like manner, where the landlord becomes bankrupt, his 
property, including his reversion, passes to the trustee, who 
may disclaim it. 

If the trustee disclaims, any person interested in the 
property may apply to the Court to have the property given 
to him (or "vested in" him).^ Take the typical case of an 
under-lessee applying on the tenant's trustee disclaiming : 
A. has granted a lease to B. for seven years and B. an 
under-lease to C. for three years, leaving himself a reversion 
of four years. B. becomes bankrupt, and his trustee disclaims 
the lease. C. may then apply to be made tenant of A. 
instead of B., and the Court may put him in B.*s place, but 
will usually only do so on the terms that he takes B.*s 
liabilities. The efEect is that, instead of an under-tenant, 
he practically becomes an assignee, getting B.'s reversion 
added on to his lease. Anyone injured by the disclaimer 
may also prove for damage in the bankruptcy.^ 

(3) Sale for Creditors. — If a debtor cannot pay his debt, 
and "judgment" is obtained against him, his land and 
goods may be sold by the sheriff to satisfy the debt. 
When a lease is sold in this way the sheriff must make an 
assignment of it to the purchaser,^ who thereupon becomes 
an assignee by operation of law, and all the same events 
follow as from an ordinary assignment. 

^ 46 & 47 Vict. c. 52, 8. 56. 

a Playfair v. Musgrove, 14 M. k W. 239. 
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Instead of selling, the sheriff may put the creditor into 
possession of the lands of the debtor. In this case, too, the 
creditor is in the position of an assignee ; but when his 
debt and costs have been satisfied, possession is restored to 
the debtor.^ If the debtor has under-tenants they will not 
be turned out,^ but the creditor becomes an assignee of 
the debtor's reversion and entitled to rent from the under- 
tenants. In many cases, of course, such an assignment 
would be worthless — e.g. if the debtor has only a lease 
and pays more rent than he receives. 

(4) Convicts, — When either landlord or tenant becomes 
a convict and is sentenced to penal servitude, an administrator 
of all his property is appointed, who has absolute power 
to deal with the property as he thinks fit, so long as he 
acts hond fide in the interest of the convict. Such an 
administrator takes over all the rights and obligations of 
the convict.^ 

(5) Statute of Limitations. — A change of ownership, 
though perhaps not strictly an assignment, may take 
place when the landlord loses all right and interest in his 
property by allowing another person to remain twelve 
years in undisputed possession without paying rent or 
acknowledging the landlord's title, as explained on p. 99. 



' Price V. Varney, 3 B. & C. 733. « Doe v. Wharton, 8 T. B. 2. 

* 38 & 34 Vict. c. 23. 
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CHAPTER VIII. 

Special Leases. 

As stated in the first chapter, leases are usually 
divided into leases for life, for years, "periodic" leases, 
leases at will, and leases on sufferance. There is no 
esseatial difference between the tenants under any of these 
classes of leases, all holding their property on certain 
terms, for a shorter time than their landlord, and having 
exclusive right to possession. The most common and 
important kind of tenancy is the tenancy for years, but 
a few words must be said about other kinds of tenancy. 

First, then, there is the freeholder. The freeholder is 
popularly regarded as the absolute owner of the land, 
but in the theory of the law there is no absolute owner 
of the land, everyone holding directly or indirectly of 
the Sovereign. A freehold tenancy comprises a tenancy 
in fee simple, in fee tail, and for any other uncertain 
period (including a tenancy for life). A leasehold, on 
the other hand, is a tenancy for any fixed and certain 
number of years, long or short. 

The greatest interest in land known to the law is 
the estate in fee simple. A tenant ia fee simple is, for 
all practical purposes, the owner, and his estate may be 
inherited by his blood relations (collateral as well as 
lineal) according to the legal order of succession. A 
tenant in fee tail has an estate which at one time 
could not be parted with, but descended to the lineal 
descendants only. A tenant in fee tail has now, however, 
acquired the right to dispose of his estate. 
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Last of the freeholders comes the tenant for life, who 
may be tenant for his own life or for the lives of one 
or more other people. A lease for life can obviously 
only be granted by a tenant with a still greater interest : 
e.g, a tenant in fee simple or fee tail. 

Usually created by a Settlement. — A tenancy or lease 
for life is most usually made in a " settlement " : e.g. land 
is often given to (or "settled on") one man for his life, 
and after his death to go to someone else. 

It might be thought a dangerous thing for any man 
to take a lease from a tenant for life; for if the tenant 
for life should die inmiediately after making the lease, 
his interest in the property would come to an end, and 
his successor, it might be thought, might refuse to ratify 
the lease, and might turn out the man who had taken 
the lease. In practice, however, this difficulty is often 
got rid of by expressly giving power in the settlement 
for the tenant for life to make leases for a limited time 
which shall be binding on his successor if he dies before 
such leases have come to an end; and now, even if the 
settlement does not confer any such power on the tenant 
for life, he has a special power of granting leases which 
(with certain conditions and restrictions) are binding on 
his successors. Thus he may grant a mining lease for 
sixty years, a building lease for ninety-nine years, and 
any other lease for twenty-one years, and by an order 
from a Judge he may obtain still further powers.^ 

Tenant from Year to Year. 

Such a tenant is also called a "yearly tenant," and 
has a lease which may be ended by either landlord or 
tenant giving at the end of the first or of any subsequent 

^ 45 & 46 Vict. c. 38. 
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year a notice to quit (see p. 98). The length and conditions 
of such notice are stated in the next chapter nnder 
"Notice to Quit." 

The landlord and tenant may agree between themselves 
to make and take a lease from year to year, but very often 
this kind of lease is made in another way, namely, where 
a tenant at the end of his lease stays on and pays rent 
at the previous rate.^ Suppose A. gives B. a lease for 
fourteen years, and after the fourteen years no fresh 
lease or agreement is made, but B. stays on and pays 
rent at the previous rate, B. becomes a yearly tenant 
liable to receive notice (or allowed to give notice) at the 
end of the eighth, ninth, or any subsequent year. Meantime 
he remains tenant on the same terms as before, so far as 
such terms are applicable : e.g. he will continue to be liable 
on such covenants as to pay rent, to do ordinary repairs, 
or to use the premises as a shop, but will not be liable on 
covenants which could not be intended to apply, such as to 
paint the premises once in seven years (unless he remained 
on for seven years) or to make structural alterations (which 
might be agreed upon in a fourteen years' lease, but would 
be very unusual in a yearly tenancy ).2 

It should be noticed, however, that B. only becomes 
a yearly tenant in such a case after payment of rent. Before 
payment he holds over after the end of his lease as a tenant 
on sufferance (see below). Similarly, suppose a tenant 
grants a greater lease than he has power to grant : e.g. 
B. may have been a yearly tenant of A. for many years, 
and, thinking he will remain tenant indefinitely, he may 
grant a lease for three years to C. ; at the end of C.*s 
first year A. gives B. notice to quit. Of course, C.'s tenancy 
comes to an end too, for B. has granted more than he had 



1 Bislxop V. Howard, 2 B. & G. 100. 

3 Doe V. Amey, 12 A. & E. 476, and Harris v. Hickman, [1904] 1 E. B. 13. 
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any power to grant ; but if C. stays on and pays rent to A. 
he becomes yearly tenant of A. on the same terms on 
which B. held the tenancy. A tenancy may be for one 
year or more first, and then from year to year ; thns a 
tenancy "for one year and so on from year to year" 
cannot be terminated before the end of the second year, 
for it is first of all a tenancy for one year, and then 
begins the yearly tenancy which can only be terminated 
at the end of the first or any subsequent year.i If A. 
merely grants B. a lease at an annual rent, providing 
nothing as to length or terms of the lease, B. becomes 
yearly tenant.^ 

It has been decided that a tenant from year to year 
may grant an underlease from year to year. He is held 
to have a reversion in such a case, and may distrain.^ 

Tenant for Less than a Yean 

A lease for less than a year may be made either for 
a definite period or from period to period: e.g, weekly. 
If no length of time is mentioned the tenancy may be 
weekly, monthly, quarterly, or yearly, according to the 
intention of the parties, and where there is no other way 
of finding out their intention the length of tenancy will 
be judged according to the way rent is paid,* so that if 
a tenant pays weekly he will be presumed to be a weekly 
fcenant ; but payment of rent weekly will not make a tenant 
a weekly tenant if such was not the intention of the parties. 
A yearly tenant or tenant for a longer period may agree 
to pay rent weekly or monthly, or as the case may be, 

1 Doe V. Green, 9 A. & E. 658. 

2 Richardson v. LangpidgB, 4 Taunt. 131. 

3 Curtis V. Wheeler, 1 M. & M. 493. 

* WUkinson v. Hall, 3 Bing. N. C. 533. 
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without becoming a weekly or monthly tenant. Thus, 
where a tenant agrees to pay a " yearly " rent, or so much 
" a year," but to pay it week by week, he is a yearly 
tenant.^ A *^ month'* in a legal document means a lunar 
month, unless described as a " calendar month " or clearly 
intended to be a calendar month.^ 

Tenant at Will and Tenant on Sufferance. 

Such tenancies need only a few words. A tenant who, 
having had a valid lease, wrongfully stays on in possession 
after the lease has ended, is a tenant on sufferance. He 
may be turned out (but not with violence, see p. 20) 
without any notice.* If, however, he has once paid rent, 
which has been accepted by the landlord, he becomes 
a tenant from year to year, as explained above. 

A tenant at will is tenant at the will of the landlord. 
Such tenancy is distinguished from tenancy on sufferance 
by the fact that it is a lawful tenancy, the tenant having 
the landlord's consent to his occupation. Such a tenant 
is often allowed to occupy premises rent free. Payment of 
rent makes him a weekly or monthly tenant, or as the case 
may be, unless he has expressly agreed to be only a tenant 
at will.^ A tenancy at will is ended by either party doing 
any act which shows an intention of ending the tenancy, 
or by the death of either party. 

The question whether a tenant has a weekly, monthly, 
yearly, or any other kind of lease is of importance when 
notice to quit is necessary in order to put an end to the 
lease. Notice to quit is dealt with among the different 
ways of putting an end to a lease described in the next 
chapter. 

1 R. o. Inhabitants of Hurstmonceanz, 7 B. & C. 651. 

3 Simpson v, Marfiritson, 11 Q. B. 23. * Doe v. Ooz, 11 Q. B. 122. 
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Flats. 

Lastly, a separate consideration may shortly be given 
to a kind of lease daily becoming more common — the 
lease of a flat or maisonette. A flat is regarded as 
a separate dwelling-house, and tenants of different flats 
stand in the same relation towards the landlord as though 
they occupied a terrace of houses separated from one 
another vertically instead of a pile of houses separated 
horizontally.^ 

The landlord usually agrees to pay the rates and taxes, 
and charges a higher rent in return. The tenant has the 
right to the use of the walls of his flat.^ Should a fire 
break out he is liable, like any other tenant, to continue to 
pay rent, unless he has specially agreed that rent is to be 
dispensed with in case of fire,^ and the landlord, apart 
from any special agreement, is only bound to repair to the 
extent set out on p. 44, which applies to all landlords. 
It has been mentioned that the landlord is responsible for 
the staircase of a flat which remains under his control 
and give access to the premises.* If a third person should 
be injured through the defective condition of such a staircase 
the landlord will be answerable to him in damages. 

With regard to the duties of tenants on different floors 
towards each other, the general rule applies that each is 
liable for any damage caused by his keeping on his premises 
anything likely to cause injury (p. 113), but he is not 
liable for any damage caused by the ordinary reasonable 



^ Routers v. Hosegood, [1900] 2 Ch. 388. 

2 Carlisle Oaf6 Co. «. Muse Brothers, [1898] 67 L. J. Ch. 63. 

' Izon V. Grorton, 6 iBinj?.. N. G. 601. 

* Miller v, Hancock, [1893] 2 Q. B. . 177. 
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use of his flat without negligence, nor yet if the person 
injured has consented to the cause of the injury: e.g. a 
leaking cistern remaining within the building.^ 

A block of flats is not "one" house; therefore the 
building of a flat is a breach of a covenant to build not 
more than one house on the land on which the flat stands ; 
nor is a block of flats a "private dwelling-house."^ 

It is usual for a porter to reside on the floor of a block 
of flats ; and a landlord who breaks his agreement to keep 
a resident porter may be compelled to pay damages for 
his breach of agreement ^ ; but such porter is provided for 
the benefit of the tenants, and not for the purpose of 
retaining control over the premises for the landlord,* 
and therefore the tenants of the flats are probably not 
" lodgers " so as to be entitled to have their goods privileged 
from distress (p. 33). 

A portion of a house, usually consisting of two or three 
floors let separately, is generally known as a " maisonette." 
The special considerations which apply to the tenant of 
a flat will in nearly every case apply similarly to the 
tenant of a maisonette. 



1 Blake v. Wolf, [1898] 2 Q. B. 426. 

2 Rogers v. Hosegood, [1900] 2 Ch. 388. 

' Byan v. Mutual Tontine Westminster Chambers Association, [1893] 1 Ch. 116. 
♦ Queen v. St. George's Union, [1871] L. R., 7 Q. B. 98. 
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CHAPTER IX. 

How Leases come to an end. 

Leases come to an end in various ways, either by tlie 
mere passing of time or by some act of one of the parties. 
Thus A. grants B. a lease for seven years, or till some 
event shall happen ; at the end of seven years, or when 
the event happens, the lease is at an end. Or B. may 
take a lease for twenty-one years with an option of putting 
an end to it after seven or fourteen years, and may then 
end his lease by giving notice after seven or fourteen 
years. Or the lease may be brought to an abrupt end if 
the landlord has granted more than he has power to 
grant — e.g. if, being himself a tenant for three years, he 
has pretended to grant a lease for seven years. Or the 
lease may be ended by "merger," "surrender," bank- 
ruptcy, forfeiture, notice to quit, <fcc. 

Merger and Surrender. 

" Merger " occurs when the lease and the reversion 
become united in one and the same person. For instance, 
A. grants a lease to B. for seven years and sells his 
reversion to C. Two years later B. sells his remaining 
five years' lease to C, so that C. has both lease and 
reversion. The lease is thus brought to an end, being 
swallowed up (or "merged") in the reversion. 

" Surrender " occurs when the owner of a lease 
"surrenders" it to the owner of the reversion. The 
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snrrender must be in writing, and if a lease of more 
than three years is surrendered the snrrender must be by 
deed.i There may, however, be an implied snrrender, which, 
of course, cannot be made by writing or by deed. The 
most usual case in which an implied surrender occurs is 
where a tenant takes a new lease while his old lease is 
still running : e.g. A. grants a lease for seven years to B., 
and after two years B. asks for and receives a lease of 
twenty-one years from A., thereby impliedly surrendering 
his remaining five years of the old lease.^ Another instance 
of an implied surrender occurs when, with the consent of 
both landlord and tenant, a new person takes possession 
of the leased property and is treated as tenant by the 
landlord.^ 

The rights of under-tenants are not alEected in the case 
of the merger or surrender of the tenant's lease.* The 
under-tenants will merely have a new landlord : namely, 
the person next entitled to the property. In the case of a 
tenant surrendering for the purpose of taking a new lease, 
his under-tenant will not (after the new lease has been 
taken) even have a change of landlord. 

The position of an under-tenant where there has been 
a forfeiture by the tenant is not unaffected in the same 
way. It will be later explained (see p. 96) that the only 
right of an under-tenant, where the tenant's lease has been 
forfeited, is to apply for relief to the Judge. To get 
relief (which is left to the Judge's discretion) the under- 
tenant must show that he has neither been blameworthy 
nor careless. 



^ 29 Ch. II. c. 3, 8. 8» and 8 & Vict. c. 106, 8. 3. 

s Lyon o. Reed, 13 M. & W. 286. 

s Nickells v. Atherstone, 10 Q. B. 914. 

* Pleasant v. Benson, 14 East. 234. 
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Bankruptcy. 

The right of a bankrupt's trustee to disclaim a lease 
has been dealt with (see p. 80), but it should also be 
mentioned that a solvent person who has granted a lease 
to a bankrupt, or taken a lease from a bankrupt, may apply- 
to a Judge to get his lease rescinded, and the Judge may 
rescind the lease on such terms as he thinks fair.^ 



Death. 

As a general rule, death of either landlord or tenant 
does not put an end to the lease. The executor of the 
dead man steps into his place and disposes of the lease 
according to the Will, and the lease continues until brought 
to an end in one of the regular ways. Sometimes, however, 
a lease is granted for so many years, if the tenant shall 
live so long; then of course the death of the tenant ends 
the lease. Similarly, if a tenant for life grants a greater 
lease than he has power to grant (see p. 84), on his death 
not only will his own lease come to an end but also his 
under-tenant's lease. Death of either party also ends a 
tenancy at will. 

The most common ways in which leases are brought 
to an abrupt end by the act of one of the parties are 
forfeiture and notice to quit. 

Forfeiture and Notice to Quit. 

Forfeiture. — A landlord having the power to grant a 
lease has also the power of saying that the tenant shall 
forfeit the lease if he does or does not do certain things. 

U6 & 47 Vict. c. 62, a. 65 
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If a landlord grants a lease provided the tenant refrains 
from certain acts, the lease only exists so long as 
the tenant refrains from these acts, and the moment the 
tenant does any act so forbidden the lease is forfeited, anH 
the landlord may re-enter. The lease is granted on a 
certain condition, and breach of the condition puts an end 
to the lease. 

It must be pointed out, however, that when the tenant 
breaks a condition the lease only comes to an end if the 
landlord chooses to end it. The tenant may not break 
a condition and then claim that the lease is ended against 
the wish of the landlord, for it is a principle of law that 
no man may take advantage of his own wrongdoing.^ 

The most common example of a condition in a lease 
is a condition (sometimes also called a "proviso") that 
the landlord may re-enter if the rent is twenty-one days 
in arrear. So, again, there is one implied condition in 
every lease, namely, that the lease is forfeited if the 
tenant does any act to repudiate his landlord's title ^r 
e.g. if he issues a writ claiming that he is himself 
entitled to the property instead of his landlord.* A 
covenant, being a mere promise, is not the same as a condition. 
If the tenant breaks his covenant the landlord may sue 
for damages, or ask for injunction against the tenant, but 
he cannot turn the tenant out unless the tenant holds the 
lease on condition that (or provided that) if there is a breach 
of covenant the landlord may re-enter. In this case the 
tenant only holds the lease provided that he refrains from 



1 Rede v, Farr» 6 M. & S. 121. 

3 Doe V. Flynn, 1 G. M. & R. 137. 

* Even if the landlord had no right to grant the lease, nevertheless the tenant 
having gone into possession is not allowed to dispute his landlord's title, nor 
may the landlord deny his title to his tenant. The tenant may, however, prove 
that the landlord's title has come to an end (Hopcraft v. Keys, 9 Bing. 613). 
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any breach of coyenant, and the moment he commits 
a breach of covenant he is also committing a breach of 
the condition of his lease. 

If a landlord agrees to grant a lease ''with the usual 
clauses " he will be entitled to insert a condition that the 
lease is to be forfeited if the tenant fails to pay his rent, 
but not that the lease is to be forfeited if the tenant breaks 
any of his covenants,^ for the latter clause has not yet 
become so common as to be called a '' usual " clause. 

Rc'Cntry. 

Where a right to re-enter belongs to a landlord, it passes 
to his heir or executor or devisee (z.e. the person to whom 
he has left the property by Will) or the " assignee of his 
reversion." (As to explanation of these words see p. 15.) 

Where there is a condition that the landlord may 
re-enter and put an end to the lease if the tenant fails to 
observe his covenants, it is obvious that great hardship 
inay result to a tenant through some slight oversight. 
Consequently power has now been given to Judges in many 
cases to " relieve *' the tenant from the consequence of his 
breach of covenant or condition. 

Belief from Forfeiture. — In cases of accident or surprise, 
a tenant could always be " relieved " from forfeiture on 
reasonable terms imposed by the Judge, and it has been 
stated that in certain cases (see p. 21) he may be 
relieved from forfeiture for nonpayment of rent. 

Notice b^ore Be-entry for Breach of Covenant or 
Condition. — But in addition to this limited relief it is now 
provided that (except in certain cases to be mentioned 
later), before a landlord may assert his right to turn 
out the tenant for a breach of any covenant or condition 



1 Hodgkinson v. Crowe, L. R. 10 Ch. 622. 
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in the lease, he must give him a notice specifying the 
particular breach complained of, and requiring him to 
remedy the breach, or make compensation in money, and 
must give him a reasonable time to make compensation.^ 
The notice must be in writing,^ and given to the tenant 
or left at his last known place of abode or business, ^ and 
must give sufficient details to enable the tenant clearly to 
understand what he is required to do.* This notice must 
be given by every landlord to his own immediate tenant, 
but need not be given by the head landlord to an under- 
tenant whom he seeks, to turn out.* The under-tenant's 
rights are dealt with later. 

Discretion of Judge to Believe, — If the tenant fails 
to remedy the breach or make compensation, the landlord 
may assert his right of re-entry; but at any time before 
re-entry is effected the tenant may apply for special relief, 
and the Judge has large discretion as to granting special 
relief upon any terms he may consider just.^ If the tenant 
is specially "relieved" by the Judge from forfeiture, or if 
the landlord, by writing, waives his right to re-enter, the 
landlord is entitled to be paid by the tenant all reasonable 
charges of a solicitor and surveyor in preparing the notice 
referred to.® 



1 44 & 46 Viot. c. 41, 8. 14. » 44 & 46 Viot. c. 41, s. 67. 

» Fletcher r. Nokes, [1897] 1 Ch. 271. * Burt c. Gray, [1891] 2 Q. B. 98. 

* 44 & 46 Viot. c. 41, a. 14. This power to graxit special relief does not 
belong to a Connty Court Judge (44 & 46 Vict. c. 41, s. 2, s.s. 18). Actions may 
be brought in the County Court where neither the rent nor the value of the 
property exceeds fifty pounds a year. From the 1st day of January, 1906, 
the County Court will have jurisdiction where neither the rent nor the value 
exceeds one hundred pounds (3 Edw. VII. c. 42, s. 3). 

^ 66 & 66 Vict. c. 13, s. 2. It will be observed that here is one of the cases 
in which a plain agreement between two competent persons is set aside. The 
tenant has agreed to allow the landlord to re-enter without warning if he 
commits the slightest breach of covenant; but it is contrary to the public 
interest that landlords should be allowed to assert such an arbitrary power, 
and consequently some restraint is imposed by law upon their rights. 
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Cases where Notice not Necessary. — The excepted cases 
in whicli no preliminary notice from the landlord is necessary, 
and no special relief can be granted, above referred to, 
are — (1) Where the tenant has broken a covenant or 
condition not to underlet or assign or part with the 
premises ^ ; (2) Where the lease has provided that the 
landlord may re-enter on the tenant becoming bankrupt, 
or having his interest in the property sold by the sheriff 
to satisfy creditors, ^ and the property is not sold within 
one year from the bankruptcy or seizure by the sheriff ^ ; 
(3) In case of a mining lease, where the tenant has 
broken a covenant to allow the landlord to enter the mine 
and inspect books and accounts ^ ; and (4) Where the tenant 
has broken any covenant or condition as to payment of rent.^ 
In none of these cases is any notice or warning necessary 
before the landlord may assert his right to re-enter, nor 
has the Judge any power of granting special relief.^ The 
tenant in these cases can only be relieved if his breach 
was due to accident or surprise, or consisted in nonpayment 
of rent (as stated on p. 21). 

Rights of Under-tenant, — Where a tenant has incurred 
forfeiture for any cause whatever : i.e. even in a case where 
no special relief can be granted to the tenant,^ an under- 
tenant may apply to a Judge to be put in the position 
of the tenant who has been turned out, and the Judge, 
instead of allowing the landlord to re-enter, may put the 
under-tenant in the place of the tenant who has incurred 
forfeiture, but will only do so on reasonable terms, so that 
the landlord does not suffer unf airly. ^ 

144 & 46 Vict. c. 41, 8. 14. 355 & se Yict. c. 13/ s. 2. 

» Baxrow v. Isaacs, [1891] 1 Q. B. 417. 

* Gray v. Bonsall, [1904] 1 K. B. 601, and Wardens of Cholmeley School 
V. Sewell, [1894] 2 Q. B. 906. 

s 65 & 66 Vict. c. 13, 8. 4 ; Ewart v. Fryer, [1901] 1 Ch. 499 ; Gray v. Boneall, 
[1904] 1 K. B. 601. 



RE-ENTRY. 97 



Besides the right the tenant has in certain cases of being 
relieved from forfeiture by the Jndge, the landlord may also 
lose his right to re-enter by his own act. If after he has 
notice of the forfeitni'e he fails to take advantage of his 
right to re-enter, but accepts rent, distrains,^ or in any such 
way recognises the tenant as remaining his tenant, he 
is said to " waive " the forfeiture, and cannot afterwards 
change his mind and re-enter for that same forfeiture- 
(though he is not thereby prevented from re-entering 
for some subsequent forfeiture),^ nor may the tenant, as 
before said, insist on the forfeiture if the landlord chooses 
to waive it. 

If the landlord merely stands by and waits, without 
in any way acknowledging the tenancy to continue, this is 
not a waiver.* Suppose the tenant covenanted not to alter 
the premises, and the lease provided that in the case 
of a breach of covenant the landlord might re-enter: 
if after being in occupation for some time the tenant 
wished to enlarge the premises, thinking that as he 
was going to improve the property the landlord would 
not object, and the landlord allowed him to spend money 
on improvement, and then tried to eject him for a breach 
of his covenant : in such a case a jury would be 
entitled to say whether it might not be inferred from 
the landlord's act of allowing the tenant to go on 
making the alterations that he had waived the forfeiture 
(in other words, consented that the tenant was to remain 

^ As a general rule to distrain is to recognise the tenancy, but there is 
an exception. The landlord who has reserved a right to re-enter for non- 
payment of rent must, as stated on p. 19 (unless legal demand of rent is 
dispensed with by the lease), first of aU either go on the land and formally 
demand the rent, or else prove that half a year's rent is owing and no 
sufficient distress can be found on the premises. If the landlord only distrains 
for this purpose, and as a preliminary to turning out the tenant, such a distress 
is not a recognition of the tenancy or a waiver of the forfeiture. 

3 Griffin v. Tomldns, 42 L. T. 369. 

s 23 & 24 Vict. c. 36, s. 6. * Doe v. Allen, 3 Taunt. 78. 
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tenant), jnst as much as though he had received rent.^ 
The fact that a tenant has been permitted to do an 
act once, which without permission would have caused 
a forfeiture, will not entitle him to do the same act 
a second time without permission.^ 

Notice to Quit. — ^A " periodic lease " — i.e. a lease which 
goes on repeating itself from period to period until either 
party puts an end to it — may be brought to an end by " notice 
to quit " given by either party. Landlord and tenant may 
agree between themselves as to the length of notice to 
be given,^ or they may agree to dispense with notice, 
but if they, have made no agreement both are entitled to 
a "reasonable" notice. If in the district there exists 
a well-known custom of giving a certain length of notice, 
that length of notice will be considered reasonable*; 
otherwise a weekly tenant will be entitled to take or 
give a week's notice as being "reasonable," a monthly 
tenant to a month's notice,^ and a quarterly tenant to 
a quarter's notice. A yearly tenant is entitled to take 
or give a half a year's notice, or, if he comes under 
the Agricultural Holdings Act, to a year's notice, unless 
he has agreed to dispense with it (see Appendix A). 
Notice to quit can only be withdrawn by consent of both 
parties.^ A tenant for a fixed period of years, since he 
knows exactly when he may expect his tenancy to end, 
is not entitled to have, or is not bound to give, any notice,*^ 
nor is a tenant at will or on sufferance (see p. 87). 

^ North Staffordshire Steel Co. o. Camoys, 11 Jur. N. S. 665, and Do» 
V. Allen, 3 Taunt. 78. 

> 23 & 24 Vict. o. 36, b. 6. 

' Soames v. Nicholson, [1902] 1 K. B. 157. 

* Brown v. Bortinshaw, 7 D. & R. 610. 

s Jones V. Mills, 10 G. B., N. S., 798. 

« Taylenr v. Wildin, L. R. 3 Ex. 306. 

7 Cobb V. Stokes, 8 East. 358. 
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Statute of Limitations, — It is well known that when 
a tenant or occupier has been in possession of land for 
a certain time without interruption he becomes entitled 
to the ownership of it. The length of time necessary to 
turn possession of a tenant into ownership is twelve years,^ 
after which time the landlord's rights are entirely lost. 
It must be understood, however, that the twelve years do 
not begin to count (or in legal language "begin to run") 
until the lease has come to an end, so that if A. grants 
a lease to B. for twenty-one years, and for the whole 
time B. pays no rent, A. does not lose his right to the 
property at the end of the lease, but if for twelve years 
after the end of the lease he is paid no rent he loses 
his right.2 

There is, however, a small exception to this rule, which 
must be mentioned. It only affects cases where the lease 
is in writing, the rent is not less than twenty shillings 
a year, and the tenant instead of paying rent to the real 
landlord has been paying rent to a person wrongfully 
claiming to be entitled to the reversion. In such a case 
the twelve years begin to count against the real landlord 
not from the end of the lease but from the first wrongful 
payment.^ Thus A. grants a lease in writing to B. for 
twenty -one years. After two years C. comes to B. and 
demands the rent (which must be twenty shillings a year 
or upwards) saying A. has sold him the reversion. B. goes 
on paying rent for twelve years to C. ; thereupon, though the 
lease is still continuing, A. has lost his right to the property, 
and the property has passed, not to B. the tenant, but to 
C, who has wrongfully been taking the rent. Suppose 
A. grants a twenty-one years' lease to B., and B. an under- 
lease for three years to C. ; C. remains in possession for 

1 37 & 38 Vict. c. 57, s. 1. 

2 Doe V, Oxenham, 7 M. & W. 131. 
» 3 & 4 Will. IV. c. 27, 8. 9. 
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his three years and the twelve foUowing jears paying no 
rent. B. has now no right to turn him ont; A., however, 
has the right, hecanse the twenty-one years' lease he 
granted to B. has not come to an end, although G.'s under- 
lease has ended more than twelve years. 

Suppose A. grants B. a yearly lease. The twelve 
years beg^ to count after the last time rent has 
been received, or if none has been received after the first 
year. In the case of a tenant at will, the twelve years 
count from the moment of putting an end to the tenancy, 
or if it has never been formally ended from the end of 
one year (i.e. thirteen years) from the commencement of 
the tenancy.^ 

If the landlord enters and turns out the tenant, who 

subsequently re-enters, the twelve years begin to count 

only from the time the tenant re-entered, but if the 

landlord merely enters with any other intention except to 

end the lease this will not be enough to make the twelve 

years start afresh.^ If a new lease is made the twelve years 

will only begin from the making of the new lease ; so, if 

the tenant in possession gives a written acknowledgment 

to his landlord of the landlord's title, the twelve years 

will only begin from after such acknowledgment.^ A person 

who thus becomes entitled by twelve years' possession is 

not an '* assign" of the person he has dispossessed so as 

to become liable as an assign to the head landlord on 

covenants (see p. 72).'* 



1 Kingston Race Stand v. Major of Kingston, [1887] A. C. 614. 

3 Lynes v. Snaith, [1890] 1 Q. B. 486. 

» 3 & 4 WiU. IV. 0. 27, 8. 14. 

♦ Tichborne r. Weir, 67 L. T., N. 8., 736. 
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Fraud or Mistake. 

Setting aside Lease for Fraud or Mistake, — Lastly, 
a lease may sometimes be set aside by a Judge where 
there has been fraud or mistake by either party.^ Even 
an innocent misrepresentation by a landlord may entitle 
the tenant to have the lease set aside, if made on some 
important matter, and if it induced the tenant to take 
the lease.2 Without setting aside the lease a Judge may 
sometimes " rectify " it when it does not properly represent 
the intention of the parties, and when both agree as to 
the mistake.^ 



1 Barrow v. Isaacs, [1891] 1 Q. B. 420. 

2 Wauton V. Coppard, [1899] 1 Ch. 92. 

3 Cowen V. Truefltt, [1899] 2 Ch. 309. 
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CHAPTER X, 

Rights and Liabilities of Landiord and Tenant after 

Termination of Lease. 

Delivery Up of Premises. — At the end of the lease the 
tenant must deliver up the premises to the landlord. 
Should he stay on, he becomes, as previously explained 
(p. 87), a tenant "on sufferance," or if the landlord accepts 
rent from him he becomes tenant from year to year, on 
the same terms as before, so far as those terms are 
applicable. 

If, on the landlord requesting him to leave, he still 
refuses to go, he becomes a trespasser.^ The landlord may 
not forcibly eject him, but if he can gain possession of the 
premises while they are for the moment unoccupied he may 
prevent the late tenant from returning.^ Should the 
landlord use violence in turning the man out (as he some- 
times does in practice) he will not be liable to pay damages 
for assault, provided he has previously requested the man 
to go, and has used no more force than necessary^; but 
he may become liable for having committed a breach of 
the peace,^ and may also become liable to pay damages 
for unnecessary violence or any other independent injury 
committed in the course of the forcible entry. ^ 



^ Hey V. Moorhoose, 6 Bing. N. G. 52. 

2 Turner v. Meymott, 1 Bing. 158. 

» WilUams r. TapereU, [1892] 8 T. L. R. 241. 

* 5 Bich. II. Statute 1, c. 8. 

s BeddaU v. Maitland, 17 Ch. D. 174. 
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An attempt has been made to provide a remedy for 
landlords against tenants who will not leave by a provision 
that, if the tenant wilfully holds over after the landlord 
has demanded possession by written notice, he may be 
ordered to pay double the yearly value of the property 
so long as he retains possession of it.^ This provision, 
however, does not apply to tenants holding shorter leases 
than a year.^ Another provision, which applies to all 
tenants, is that if a teni^nt, after giving notice of his 
intention to quit, refuses to go at the appointed time, he 
may be ordered to pay double rent.^ Neither of these 
provisions, however, is of much practical use to landlords, 
as the tenants who refuse to give up their premises are 
usually of a class which is unable to pay even the single 
rent or yearly value. A more practical remedy has been 
given them in the case of tenants paying not more than 
twenty pounds a year and holding leases of not more than 
seven years. In such cases where the lease has ended 
and the tenant refuses to go, the landlord may obtain 
a warrant directing the constable to turn out the tenant 
or occupier ; but before obtaining the warrant the landlord 
must give the tenant notice of his intention and explain 
the effect, or, if he cannot find him, must post up the 
notice in a conspicuous part of the premises.* 



Fixtures. 

The lease having come to an end it remains for the 
tenant to consider what he may take away with him, and 
what he must leave behind for the landlord. 



^ 4 G^o. II. c. 28, s. 1. '^ Lloyd v. Rosbee, 2 Camp. 463. 

» 11 Geo. II. 0. 19, s. 18. ♦ 1 & 2 Vict. c. 74. 
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The general rule, with certain exceptions given below, is 
that whatever has been fixed to the land becomes the 
property of the landlord. 

A fixture is anything so " fixed " or planted in the 
soil, or so attached to the house, or any other part of 
the property let, as to become substantially part of it.^ 
To constitute a fixture it is necessary that the thing fixed 
should either be intended to form a permanent improvement 
to the property, or else should be so firmly attached ^ that 
it cannot be removed without damage. Thus a verandah 
attached to posts fixed in the ground,^ or an engine fiaed 
in a bed of concrete on the premises, would be a fixture, 
but not a moveable water tank ; or again a statue intended 
to form part of the architectural design of the premises would 
be a fixture, but not a private statue belonging to the 
tenant.* However much the tenant may have spent on a 
fixture, or however much the fixture may have improved 
the landlord's property, the tenant may neither remove it 
nor demand compensation for it unless it falls under one 
of the following exceptions, or, of course, unless he has 
specially agreed with his landlord that he may remove 
fixtures, in which case he may remove them within a 
reasonable time after the end of the lease. 

The exceptions are, however, probably wider than the 
rule, since they include fixtures for trade, for agricultural, 
and for ornamental and domestic uses. Those fixtures which 
fall within the exceptions, and may be taken away by the 
tenant, are known as " tenant's fixtures." Fixtures falling 
within the general rule are "landlord's fixtures." 



1 Reynolds v. Ajshby, [1903] 1 K. B. 87. 

* Lyon & Co. v. London City and Midland Bank, [1903] 2 K. B. 136. 
3 Penry ». Brown, 2 Stark. 403. 

* D'Byncourt v. Qregory, L. R. 3 Eq. 396. 
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Trade Fixtures. — Fixtures for trade include all such 
fixtures as sheds, or pipes, or machinery, which are erected 
by the tenant to enable him to carry on his trade ^ These 
may be removed, provided their removal causes no serious 
damage to the landlord's property ^ (things which can be 
removed without any damage are not fixtures, and may 
always be removed unless intended for permanent improve- 
ment). A tree planted by a nurseryman in the way of his 
trade may be removed by him if not too large to be dealt 
with in the way of his trade ; otherwise it passes to 
the landlord.^ 

Agricultural Fixtures, — Fixtures for agriculture include 
fixtures by a tenant of a farm or agricultural holding to 
enable him to cultivate his land. These may be removed 
by the tenant (in the case of an agricultural holding only 
after payment of rent), provided he makes good any damage 
caused by their removal, and that he gives a month's 
written notice before removing them, and allows the landlord 
the option of purchasing them ; while if they are of such 
a nature that they cannot be removed, the tenant is allowed 
compensation for them in certain cases.* 

Ornamental and Domestic Fixtures. — Fixtures for 
ornamental and domestic use include such fixtures as 
ornamental chimney-pieces, cornices and marble slabs, and 
such domestic articles as stoves and ovens, bells, book- 
cases, and blinds.^ A chimney-piece, however, which is not 
put up for the purpose of mere ornament may not be 

1 Meara r. Callender, [1901] 2 Ch. 388, and Penton v. Robart, 2 East. 88. 

« Ward c. Countess of Dudley, 67 L. T., N. 8., 20. 

« Warden v. Usher, 3 Scott N. R. 508. 

* 14 & 16 Vict. c. 26, 8. 3, and 48 & 47 Vict. c. 61, s. 34. 

5 Elwes V. Maw, 3 East. 38, and Darby v. Harris, 1 Q. B. 895. 
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removed,! nor may ordinary fixtures intended to complete 
a house, such as a hearth.^ It is often difl&cult to draw the 
line and say whether or not an article comes under the 
head of ornamental or domestic fixtures. The tendency of 
the law is to allow the tenant continually more and more 
power in the matter of removing fixtures. As in the two 
previous cases, the removal must cause no serious damage, 
but screws, nails, or light cement may be removed.^ 

It must be remembered that a tenant may sometimes 
bargain away his right to remove any fixtures by the 
wording of the lease which he may have signed: e.g. he 
may have covenanted to repair and yield up in repair all 
erections and improvements. In such a case he may not 
even remove erections put up for his trade, though when 
he signed the lease he was not thinking of such erections."* 

A tenant who has made no special agreement as to the 
removal of tenant's fixtures must remove them during the 
lease or immediately after its determination, and before he 
has vacated possession ^ ; but he may not commit a trespass 
to remove them, and fixtures which are not removed pass 
to the landlord and remain the landlord's property, even 
though he grant a new lease to the same tenant.® 

Questions as to the ownership of fixtures arise most 
often in practice not between landlord and tenant but 
between the landlord's creditors who want to sell his 
goods, or a tradesman who has supplied them on hire, 
and the landlord's mortgagee who claims that the goods 
have become fixtures and passed to him as part of the 
mortgaged property. A mortgage by a tenant passes the 
trade fixtures to the mortgagee, so that the tenant loses 

1 Bishop V. ElUott, 11 Ex. 121. 

2 Bichardson v. Ardley, 38 L. J. Gh. 608. 
' Lawton v. Lawton, 3 Atk. 16. 

« Dumergue o. Bumsej, 2 H. & G. 777, and West v. Blakeway, 2 M. & Gr. 729. 
5 Weeton v. Woodcock, 7 M. & W. 14. • Sharp v. Milligan, 23 Beav. 419. 
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his right to remove them^; but if the mortgagor remains 
in possession and lets to an under-tenant, the under-tenant's 
trade fixtures will not pass to the mortgagee.^ 

A mortgage of goods and chattels which remain in 
possession of the mortgagor constitutes a "bill of sale," 
and requires to be registered as provided by the Bills of 
Sale Acts,^ or it will be void. The object of the Bills 
of Sale Acts was to prevent persons who had mortgaged 
their goods from obtaining credit by keeping the goods 
on their premises, and causing it to be believed that they 
were the owners. The Bills of Sale Acts, however, provide 
that fixtures are to be regarded as goods and chattels 
within the meaning of the Acts only when separately 
assigned or charged, and not when assigned with a 
freehold or leasehold interest in any land or building to 
which they are affixed. 

Emblements. 

When a tenant has a lease of uncertain length liable 
to be terminated on some event happening, then, on such 
a lease coming to an end, the tenant is entitled (provided 
he did not terminate the lease by his own act)* to the 
products of labour which during the lease he has spent 
upon the soil, and which has resulted in producing an 
annual crop.^ Thus, if he has planted com, flax, or 
potatoes, he may come on the premises without com- 
mitting a trespass and remove the products when they 
are ripe. This right of tenants for uncertain periods to 
take the annual crop is called " emblements." He is 
only entitled, however, to annual crops which are the 

1 Meux c. Jacobs, [1875] L. R. 7 H. L. 481. 

2 Sanders v. Davis, [1886] 15 Q. B. D. 218. 

' 41 & 42 Vict. c. 31 and 45 & 46 Vict. c. 43. 

* Davis V. Eyton, 7 Bing. 164. 

s Kingsbury v. Collins, 4 Bing. 202. 
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result of his labour,^ not to the product of permanent 
things such as fruit trees whose fruit is produced 
spontaneously, even though he may have improved them 
by cultivation. But where the tenancy is only uncertain 
because the landlord's tenancy is uncertain and the tenant 
pays a full annual rental, then instead of emblements 
he is allowed to continue tenant of the new landlord 
till the end of the current year.^ 

It is thus seen that emblements (or the substituted 
right to remain tenant till the end of the current year) 
only applies to tenants whose length of lease is uncertain. 
In the usual case, where a tenant knows the exact length 
of his lease, he will have no inducement to plant things 
which will be reaped by his successor, still less to spend 
money on necessary tillage, drainage, or other improvements ; 
therefore, for the benefit of agriculture, an agreement is 
often made between landlord and tenant that, even when 
the lease is of a fixed length, the tenant shall take 
emblements or receive compensation for all improvements, 
or stay on after his lease to reap what he has sown. Very 
often in country districts there is a custom for a landlord 
to allow certain rights to his tenant in respect of annual 
crops planted by the tenan*, or an arrangement may be 
made between landlord, old tenant, and new tenant for the 
new tenant to pay the old tenant a fixed price for the crops 
he has planted. (See Appendix A.) 

Custom. 

A few words may be here said as to the legal effect 
of a custom. Where there is a well-known custom 
universally or almost universally adopted in any district 
or in any trade, two persons making an agreement are 
supposed (if there is nothing to show a contrary intention) 

I Graves v. Weld, 5 B. & Ad. 105. « 14 & 15 yict. c. 25, b. 1. 
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to agree among other things to carry out the custom, and, 
unless the custom is utterly unreasonable or contrary to the 
interests of the public, the parties will be compelled to 
carry it out just as though they had verbally agreed upon 
it.^ An instance of a custom regulating the length of notice 
necessary in the case of yearly tenants was given on p. 98. 

In the present case, if a landlord lets property to 
a tenant for three years, and there is a custom in the 
district that the tenant should stay on half a year longer 
to gather his crops, the tenant is entitled to stay three 
and a half years as much as if the agreement had been 
for three and a half years, for there is an implied agree- 
ment for the extra half year; but if the agreement 
expressly says that the lease is to last three years and 
no longer, or that the custom is to be disregarded, then 
the lease comes to an end after three years, because the 
parties have expressly shown that there was no implied 
agreement between them for the usual extra half year. 

Tenant Right. 

The right given by local custom to tenants for fixed 
periods to take away annual crops is generally known as 
"tenant right." 

In recent years several different Acts of Parliament 
have been passed with the intention of giving to agricultural 
tenants compensation for improvements, according to a fixed 
and uniform scale, instead of leaving compensation to 
depend on special agreements or local custom. The most 
important of these Acts has been referred to on several 
previous occasions as The Agricultural Holdings Act, 1883. 
Some of its more important provisions are set out in 
Appendix A ; but it will be seen that it only affects country 
tenants. 

1 Wigglesworth r. Dallison, 1 Sm. L. C. 
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CHAPTER XI. 

Rights and Liabilities of Landlords and Tenants 

towards Third Parties. 

The preceding Chapters have dealt with the rights and 
liabilities of Landlord and Tenant towards each other. It 
remains to consider their rights and liabilities towards 
Third Persons. 

Suing Third Parties. 

Which should Sue Third Parties for Damage. — First, 
in the case of injury to the property by third persons, the 
question arises, Who has the right to take legal proceedings : 
landlord or tenant ? The answer is that the tenant, from 
the moment he has gone into possession, is entitled to 
bring an action against any one who may trespass on or 
in any way injure the property; but the landlord is also 
entitled to bring an action in certain cases : namely — in 
those cases where the re version is injured. Thus : if A. lets 
a house to B. for three years and C. does some injury 
of a permanent nature, so that when A. gets the house 
back again he will have it in an inferior condition in 
consequence of the injury, then A. (as well as B.) is 
entitled to bring his action ; but if C. merely trespasses 
or does some temporary injury which does not affect the 
reversion, then B. alone (and not A.) is entitled to bring 
the action.i 

1 Cox ». Glue, 6 C. B. 533. 
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Being Sued by Third Parties. 

Which should be Sued by Third Parties — Next, in the 
case of injury to third persons arising through defective 
condition of the property, the question arises who is liable 
to the person injured, the landlord or the tenant ? The 
answer is that the tenant is liable in nearly every case^; 
but where the landlord is responsible for the defective 
condition, he also is liable: e.g. when he is under an 
obligation to the tenant to keep the premises in repair ,2 
or when he has leased property in such a condition as to 
be a public danger or nuisance,^ and an injury to some 
third person happens as a consequence. It must be 
observed that the landlord is onlv liable in the case of 
some breach of duty.^ If he has agreed to do repairs it 
is his duty to repair, or if he has a house on the highway 
it is his duty to prevent it from becoming dangerous to 
persons using the highway, and, if through a breach of 
his duty an accident happens, he is liable. So, again, he 
may become liable if he has expressly authorised his tenant 
to do anything which may be dangerous or a nuisance 
whereby an accident happens.^ 

There is no duty, however, upon a landlord not to let 
a house in a tumbledown condition, and if a tenant chooses 
to accept it in such condition and a person coming to 
the house is injured in consequence, there is no liability 
upon the landlord."* 



1 Goupland v. Hardinghom, 3 Camp. 397, and Barnes v. Ward, C. fi. 392. 

* Pretty r. Bickmore, L. B. 8 G. P. 401. 

* Todd V. Flight, 9 C. B., N. S., 377. 

* Lane v. Cox, [1897] 1 Q. B. 416. 

s White V. Jameson, L. R. 18 Eq. 303. 
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Tenant must Keep the Premises Safe, — When there is 
no duty upon the landlord to repair it becomes the tenant's 
duty to keep the property in safe condition, fencing all 
areas or other dangerous places, and keeping the drains 
in good condition ^ (though he is not bound to repair 
structural defects) and anyone injured through his breach 
of duty has a right of action against him.^ He is likewise 
responsible for the acts of his servants and agents upon 
the premises in the course of their duty. 

Nuisances. 

With regard to nuisances, it has been said that the 
landlord is liable when he has let a house in such a 
condition as to be a public danger or nuisance ^ ; but the word 
" nuisance " requires some further definition. A nuisance 
has been defined as "an inconvenience materially interfering 
with the ordinary comfort physically of human existence, 
not merely according to the elegant or dainty modes and 
habits of living, but according to plain and sober and 
simple notions among the English people."* Drains, sewers, 
excessive noise, excessive smoke, and unpleasant (even 
though wholesome) smells are all nuisances.^ Besides having 
a right of action for actual damage caused by a nuisance, 
anyone who suffers from a nuisance caused by a neighbour, 
even without being in actual physical danger, may apply to 
a Judge for an injunction (see p. 65) to restrain the nuisance, 
and it is not necessary in order to obtain the injunction that 
the person who commits the nuisance should have been 
bound by any covenant not to commit a nuisance. 

1 Russell V. Shenton, 3 Q. B. 449. 

2 Goupland v. Harding^ham, 3 Camp. 307, and Barnes r. Ward, C. B. 302. 
« Todd V. Flight, C. B., N. S., 377. 

* Tod-Heatly o. Benham, 40 Ch. D. 08. 

5 Ball r. Ray, 8 Ch. 467, and Duke of Devonshire v. Brookshaw, 81 L. T., N. S., 83. 
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Dangerous Animals 6tc. 

Where a tenant keeps anything which is either 
dangerous in itself or liable to become dangerous he must 
take all reasonable care to prevent it from causing mischief, 
and if through any want of reasonable care neighbours are 
injured the owner of the dangerous thing will be liable.^ 
The dangerous thing may be an animal, or a poisonous 
tree (which he must prevent from growing over his 
neighbour's land and poisoning cattle) ,2 or even such a thing 
as an artificial reservoir, which, if not properly banked up, 
may flood his neighbour's house. In the last case the owner 
of the reservoir must make the banks so safe that no danger 
will be caused by any sudden rainfall, but he need not 
guard against (and will not be liable for) quite unforeseen 
and improbable events — such as the falling of a waterspout 
on his reservoir.^ 



Boundary. 

Sometimes a question of boundary may arise. In the 
country fields are often divided by a hedge and ditch, and 
there may be a dispute as to whether the hedge or ditch 
should be regarded as the dividing line. The answer is, 
that in the absence of any other evidence the dividing 
line should be drawn just beyond the ditch on the far 
side from the hedge, and hedge and ditch belong to the 
same owner. The reason is clear, for the man who dug 
the ditch must be presumed to have dug it upon his 



1 Rylands v. Fletcher, L. R. 3 H. L. 340. 

^ Crowhnrst v. Amersham Burial Board, 4 Ex. D. 5. 

' Nichols V. Marsland, [1876] 2 Ex. D. 1. 

8 
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own land close to the border, and to have thrown up 
the hedge also upon his own land, and not to have either 
dug or built upon his neighbour's land.^ 

Third Person's Goods Seized. 

Owner of Goods left on Premises and Seized as 
Distress may sue Tenant, — Where a third person's goods 
have been seized as distress (being on the tenant's premises 
and not coming under any of the privileged classes of 
goods), their owner may bring an action against the 
tenant and recover damages if the tenant is able to pay 
them.2 He may also dispute the landlord's title,^ though 
the tenant himself is never allowed to dispute the title 
of his own landlord. 



^ Vowles c. Miller, 3 Taunt. 138. 

2 Exall V. Partridge, 8 T. R. 308. 

3 Tadman r. Henman, [1893] 2 Q. B. 168. 
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AGRICULTURAL HOLDINGS ACT, 1883. 

THE object of The Agricultural Holdings Act, 18831 
(amended 1900),^ is to promote agriculture and 
general improvement of country districts by giving the 
tenant compensation upon a fixed scale for improvements 
made by him during his tenancy. 

The Act of 1883 applies to any holding which is wholly 
agricultural or wholly pastoral, or partly agricultural and 
partly pastoral, or wholly or partly cultivated as a market 
garden. 

The tenant is not entitled to compensation in respect 
of the following improvements unless before making any 
such improvement he has obtained the written consent of 
the landlord or his agent : — 

(1) Erection, alteration, or enlargement of buildings. 

(2) Formation of silos. 

(3) Laying down of permanent pasture. 

(4) Making and planting of osier beds. 

(5) Making of water meadows or works of irriga- 
tion. 

(6) Making of gardens. 

(7) Making or improving of roads or bridges. 

1 46 A 47 Vict. c. 61. « 63 A 64 Vict. c. 60. 
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(8) Making or improving of watercourses, ponds, 
wells, reservoirs, or of works for the application 
of water power, or for supply of water for 
agricultural or domestic purposes. 

(9) Making or removal of permanent fences. 

(10) Planting of hops. 

(11) Planting of orchards or fruit bushes. 

(12) Protecting of young fruit trees. 

(13) Reclaiming of waste land. 

(14) Warping or weiring of land. 

(15) Embankment and sluices against floods. 

(16) Erection of wire work in hop gardens. 

If the landlord agrees in writing to pay fair specific 
compensation the tenant must accept (see Section 5) such 
specific compensation in place of the compensation provided 
by the Act. 

In the case of drainage the tenant, instead of obtaining 
the landlord's consent (as in Section 3), need only give 
written notice to the landlord or his agent not more than 
three or less than two months before making such improve- 
ments, and the landlord may then agree with the tenant 
upon the compensation or do the required drainage himself, 
charging the tenant not more than five per cent, on the 
outlay, or leave the tenant to do the work and be com- 
pensated as the Act provides. 

In the following improvements the tenant is entitled 
to compensation without having obtained the landlord's 
consent or given notice : — 

(1) Chalking of land. 

(2) Clay burning. 
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(3) Claying of land or spreading blaes upon land. 

(4) Liming of land. 

(5) Marling of land. 

(6) Application to land of purchased artificial or 
other purchased manure. 

(7) Consumption on the holding by cattle, sheep, or 
pigs, or by horses other than those regularly 
employed on the holding, of com, cake, or other 
feeding stufE not produced on the holding. 

(8) Consumption on the holding by cattle, sheep, or 
pigs, or by horses other than those regularly 
employed on the holding, of com, proved by 
satisfactory evidence to have been produced and 
consumed on the holding. 

(9) Laying down temporary pasture with clover, 
grass, luceme, sainfoin, or other seeds, sown 
more than two years prior to the determination 
of the tenancy. 

If the landlord agrees to give special compensation 
instead of the compensation provided by the Act, such 
special compensation must be fair and reasonable. The 
Act does not apply to a tenancy at will. A claim for 
compensation should be made during the tenancy, or if 
the improvement is made after the end of the tenancy 
but while the tenant remains in lawful occupation of part 
of the holding, then the claim should be made before the 
tenant quits that part. If the tenant claims compensation 
and fails to agree with the landlord as to the amount, he 
has no right of action, but must proceed by arbitration. 
A single arbitrator is to be appointed. If the landlord 
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and tenant cannot agree upon one, the arbitrator will be 
nominated by the Board of Agriculture on application, 
and will estimate the amount of compensation due, having 
regard to its value to an incoming tenant. 

In the case of a tenancy from year to year, a year's 
notice to quit (instead of a half-year's notice) is necessary, 
unless the landlord and tenant agree by writing that this 
section shall not apply. 

Section 34 deals with fixtures by the tenant, and allows 
him to remove them on the conditions mentioned in 
Chapter X. (see p. 102). 

The landlord's right of distress is limited to one year's 
rent due before making the distress : provided that if it has 
been the landlord's custom to collect the rent one quarter 
or half a year after it became due, then the rent shall 
be deemed to have become due at the usual time for 
collecting it, and the landlord may only disti^ain for one 
year's rent from that date. Section 46 gives power to the 
County Court or Court of Summary Jurisdiction to deal with 
certain disputes concerning distress. Under Section 45 of 
the Act of 1883 he may not distrain on live stock given 
to the tenant to be fed at a price, unless no other distress 
is available, and even then only to the extent of the money 
due from the owner of the stock to the tenant. Similarly, 
machinery which belongs to some third person, and is only 
lent to the tenant under a hond fide agreement, and live 
stock lent to the tenant for breeding purposes, are exempt 
from distress. 

A tenant entitled to compensation under this Act may 
not claim " customary " compensation (p. 108) in addition. 

A landlord or his agent may enter at all reasonable 
times to view the state of the holding. 

By Section 56 (Act of 1883) an incoming tenant who, 
with the consent in writing of the landlord, has purchased 
an improvement from an outgoing tenant is entitled, on 
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qnitting his holding, to such compensation from the land- 
lord as the outgoing tenant might have claimed. 

The Agricultnral Holdings Act has also been ^'amended" 
by The Tenants' Compensation Act, 1890,^ and "extended 
and amended *' by The Market Gardeners' Compensation 
Act, 1895.2 

The effect of the Tenants* Compensation Act is to 
extend to tenants who come nnder the Agricultural 
Holdings Act the same rights to compensation against 
the landlord's mortgagee who has taken possession as they 
would have had against the landlord himself: provided 
that any rent due from such tenant in respect of his 
land may be set off against such compensation. Where 
the tenancy is from year to year, or for any greater 
period up to twenty-one years inclusive, at a rack rent, 
the mortgagee is required to give six months' notice in 
writing to the tenant of his intention to take possession, 
and must compensate him for unexhausted improvements 
made by the tenant in contemplation of completing his 
tenancy. 

The effect of the Market Gardeners* Compensation Act 
is that where it is agreed that the holding shall be let or 
treated as a market garden the Agricultural Holdings Act 
shall apply, with the following modifications : — 

(a) Section 34 (see above) shall apply to every 
fixture or building affixed or erected by the 
tenant to or upon such holding for the purpose 
of his trade or business as a market gardener. 

(6) Nos. 1, 6, and 11 shall be struck out of the list 
of improvements (numbered 1 to 16 above) for 
which he is not entitled to compensation unless 
he has obtained the written consent of the 
landlord. 

1 63 & 64 Vict. c. 57. > 68 & 59 Vict. c. 27. 
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(c) The tenant sliall be entitled to compensation, 
without having obtained the landlord's consent 
or given notice, in respect of the following 
improvements, in addition to those numbered 
1 to 9 above ; namely — 

(1) Planting of standard or other fruit 
trees permanently set out. 

(2) Planting of fruit bushes permanently 
set out. 

(3) Planting of strawberry plants. 

(4) Planting of asparagus and other 
vegetable crops. 

(6) Erection or enlargement of buildings 
for the purposes of the trade or business 
of a market gardener. 

(d) Section 56 (see above) is extended to market 
gardeners who have purchased the outgoing 
tenant's improvement without the landlord's 
consent. 

Before (but not after) the termination of the tenancy 
the tenant may remove fruit trees and bushes planted by 
him and not permanently set out. 

Some tenants who do not or cannot claim under the 
Agricultural Holdings Acts — i.e. tenants of not more than 
two acres of land cultivated as a garden farm or cottaio^e 
garden — may sometimes obtain compensation under The 
Allotments Compensation Act, 1887,^ for crops and expen- 
diture for improvements made with the landlords' written 
consent. 



1 50 & 61 Vict. c. 26. 
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SCALE OF SOLICITOR'S CHARGES FOR A LEASE. 



Lessor's Solicitor for Preparing^ Settling^ or Completing 

Lease or Counterpart, 



Where the rent does not exceed 
£100 



Where the rent exceeds £100 and 
does not exceed £500 - 



£7 lOs. per cent, on the rental, 
but not less in any case 
than £6. 

£7 10s. in respect of the first 
£100 of rent, and £2 10s. in 
respect of each subsequent 
£100 of rent. 



Where the rent exceeds £500 



£7 10s. in respect of the first 
£100 of rent, £2 10s. in respect 
of each £100 of rent up to 
£500, and £1 in respect of 
every subsequent £100. 



draft and completing 



1 



Lessee's solicitor for perusing I One half of the amount payable 



to the lessor's solicitor. 
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£ 



s. 







SCALE OF STAMPS ON A LEASE. 

(1) For any definite term not exceeding a year : 

Of any dwelling-house, or part of a dwelling- 
house, at a rent not exceeding the rate of 
£10 per annum 

(2) For any definite term less than a year: 

(a) Of any furnished dwelling-house or apart- 
ments where the rent for such term 

exceeds £25 ... ... ... ... ... 2 6 

(b) Of any lands, tenements, or heritable |^|»JSS^»'y 

subjects, except or otherwise as afore- -^ year at the rent 
. , J reserved for the 

saia ... ... ... ... ... ••• V definite term. 

(Z) For any other definite term, or for any indefinite 
term : 
Of any lands, tenements, or heritable subjects — 
Where the consideration {i.e. the value) 
or any part of the consideration, moving 
either to the lessor or to any other person, 
consists of any money, stock or security : 



In respect of such consideration 

Where the consideration or any part of the 
consideration is any rent : 

In respect of such consideration : 

If the rent, whether reserved as a yearly 
rent or otherwise, is at a rate or 
average rate : 



'The same duty 

asaconveyaiice 

on a sale for the 

same considera- 

,tion. 



^ See Scale of Stamps on a Conveyance. 



r 
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If the term 

is definite or 

does not 

exceed 


If the 

term being 

indefinite 

exceeds 


1 

If the 

term being 

definite 




35 years, 


36 years, 
but does 


exceeds 




or 18 
indefinite. 


not exceed 
100 years. 


100 years. 




£ s. d. 


£ s. d. 


£ 8. d. 


Not exceeding £5 per annum ... 


6 


3 


6 


Exceeding — 








£5 and not exceeding £10 


10 


6 


12 


£10 „ „ £15 


16 


9 


18 


£15 „ „ £20 


2 


12 


14 


£20 „ „ £25 


2 6 


15 


1 10 


£25 „ „ £50 


5 


1 10 


3 


£50 „ „ £75 


7 6 


2 5 


4 10 


£75 „ „ £100 


10 


3 


6 


For every full sum of £50, and 








also for every fractional part 








of £50 thereof 


5 


1 10 


3 



(4) Of any other kind whatsoever, not herein- 
before described ... ... ... ... ... £0 10 

Duplicate or counterpart of any instrument 

chargeable with any duty — 

I The same duty 
Where such duty does not amount to 5s. i as the original 

( instrument. 

In any other case ... .. ... ... 5s. 



SCALE OF STAMPS ON A CONVEYANCE. 

£ s. 



Where the amount or value of the consideration for 
the sale does not exceed £5 
Exceeds £5, but does not exceed £10 

10, „ „ 15 

15, ,, „ 20 



>5 



J» 



)> 



>> 












1 
1 

2 



6 

6 
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£ s. d. 



.Where the amount or valne of the consideration for 

the sale exceeds £20, but does not exceed £26 

Exceeds £25, but does not exceed £50 

50, „ „ 75 



75, 
100, 
125, 
150, 
175, 
200, 
225, 
250, 
275, 



100 
125 
150 
175 
200 
225 
250 
275 
300 



Exceeds £300: for every £50 and also for any 
fractional part of £50 of such amount or 
value 






2 


6 





5 








7 


6 





10 








12 


6 





15 








17 


6 












2 


6 




5 







7 


6 




10 
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Abandoning distress, 39. 
Abatement of rent, 17. 
Acceptance of rent, 14. 
Accident : 

Judge may relieve from result of, 94. 

Who liable for. 111, 112. 
Acknowledgment 

Of tenancy, 97. 

Of landlord's title, effect of, 100. 
Action 

For rent, 18, 62. 

By and against third persons, 79, 110. 
Administrator 

To convict, 82. 

See also " Executor." 
Age of property taken into account in estimating repairs, 46, 47. 
Agent, payment to landlord's, 14. 
Agreement, implied, 7. 
Agriculture : 

Fixtures, 105. 

Holdings, 42, 115. 

Machinery, when privileged from distress, 38. 
Ambassador, goods of, privileged from distress, 33. 
Animals, dangerous, liability for, 113. 

" Annoyance " and " nuisance," difference between, 62, 63. 
Annual crops, 107, 108. 

Apparel &o. up to £5 privileged from distress, 81. 
Apportionment, 16, 17. 

Of covenants, 77, 78. 
Appraised, tenant may require distrained goods to be, 41. 
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Appurtenances, 2. 

Architectural design, part of, is a fixture, 104. 
Art studio not a dwelling-house, 62. 
Arrears of rent: 

How recoverable, 18. 

Interest on, 18. 
Assault by landlord, 102. 
Assessed taxes, 63. 

"Assessments," what included under, 56. 
Assign : 

Tenant may, if not restrained, 69. 

Covenant not to, does not refer to " involuntary " assignment, 70. 
" Euns with the land," 75. 
Assignee : 

Liability of, for repair, 51. 

On covenant to insure, 57. 

As to mode of using property, 64. 
To buy liquor only from landlord, 64. 

Executor as, 79. 

Bankrupt's trustee as, 80. 

Bight of re-entry passes to, 94. 
Assignees, intermediate, free from liability, 74, 75. 
Assignment : 

Difference between, and lease or underlease, 1, 68, 69. 

Of lease must be by deed, 69. 

Of reversion must be by deed, 77, 78. 

" Involuntary," 79. 
"Assignor," "assignee," "assign," meaning of, 69. 
Assignor, liability of, on covenants after assignment, 73. 
Assigns, covenant for, effect of, 74. 
Auction room, tenant may require distrained goods to be sold at, 40. 

Bad liquor, tenant of tied house not bound to accept, 64. 
Bailiff must hold Judge's certificate, 37. 

Irregularities by, in course of distress, landlord liable for, 37. 

Wrongful acts by, in course of distress, landlord not liable for, 37. 
Bankruptcy 

Of landlord, 81. 

Belief in cases of, 92. 



INDEX. 127 



Bankruptcy — continued. 

Of tenant, 29, 79 to 81. 
Distress after, 80. 
Forfeiture on, 80, 96. 
Eights and duties of trustee on, 80, 81. 
Under-tenant may apply to Court on, 81. 
Beasts of plough partly privileged from distress, 35. 
Bedding &c. up to £5 privileged from distress, 31. 

Power of magistrate to deal with, in case of distress, 42. 
Beer, selling, in bottles or supplying to guests does not conntitute 

a public-house, 63. 
Bells, 2. 

As fixtures, 105. 
Best price, sale of distrained goods must be at, 40. 
Bill, payment of rent by, 13, 14. 
Bills of 3ale Acts, 107. 
Blinds as fixtures, 105. 
Boarding-house not a dwelling-house, 62. 
Bookcases as fixtures, 106. 
Borough rates, 63. 
Boundaries, 113. 
Breach of covenant 

Before and after assignment by tenant, 73 to 75. 

By landlord, 78. 
For quiet enjoyment, 66. 
In case of a tied house, 64. 
In a mining lease, 96. 
To pay rent, 18, 96. 
To repair, 50. 

To pay rates and taxes, 66. 
To use the house for a particular trade, 63. 
Not to allow sale on premises, 63. 
To assign, 69, 70. 

Or underlet, 96. 
Use house as publio-honse, 63. 
Re-entry for, 94. 
Remedy for, 65. 
Breach of the peace, how landlord may commit, 102. 
Breaking into house not allowed, 20, 38.. 
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Breeding stock, when privileged from distress, 33. 
Bridge, fishing from, 60. 

Building lease may be granted by tenant for life, 84. 
"Burdens," effect of covenant to pay, 54, 56. 
Business and trade, difference between, 62. 



Cattle : 

Pasturing, may be distrained, 37. 

Straying, privileged from distress, 32. 
Change 

Of landlord, 15, 78. 

Of tenant, 68. 
Cheque, payment by, 13. 
Chimney pieces, when fixtures, 106. 
Cistern, damage from, in flat, 89. 

Clerks share proceeds of distress on bankrupt tenant, 80. 
Club supplying its own beer not a public-house, 63. 
Collector, payment of rent to, 14. 
Collusion between landlord and surveyor, 49. 
Company 

Making or taking leases, 6. 

Being wound up, distress on, 29. 
Compensation 

For fixtures, 104, 105. 

For tenant's improvements, 107 to 109, 115 to 120. 
Condition, 93. 

"Usual," 94. 

Re-entry for breach of, 94. 
Conditional covenant, 48. 
Constable, when, may break open house, 36. 
Contempt of Court, 65. 
Convicts, 82. 
Copyholders, 6. 
Cornices as fixtures, 105. 
Corporations making or taking leases, 6. 
Cost 

Of preparing lease, 2. 

Notice before re-entry, 95. 
Counterclaim by tenant, 14. 
Counterpart, 2. 



INDEX. 129 



Connty Conrt : 

Recovery of rent in, 6. 
Warrant, 32. 
County rates, 53. 
Covenant : 

Apportionment of, 77, 78. 

Breaches of (see " Breach of Covenant "). 

Conunon, 8, 9. 

Conditional, 48, 67. 

Effect of eviction on, 17. 

For qniet enjoyment, effect of, 66. 

What is breach of, 66. 

When express and when implied, 67. 
For assigns, effect of, 74. 
How differs from "condition," 93. 
Implied, 9. 
Independent, 48, 67. 
Intention of, to be observed, 63, 64. 
Liability on, after assignment, 73 to 77. 
Negative or restrictive, binding on assignees, 75 to 78. 

On under-tenants, 64, 65, 72. 
Negative or restrictive, presumed notice of landlord's, 64, 65, 

72, 75, 76. 
Not to assign or anderlet, 69, 70. 

Without permission, 70. 
Personal," 74. 

Examples of, 76. 
Re-entry for breach of, 94. 

To yield np erections in repair covers fixtures, 106. 
" Usual," 9, 10, 70. 
What is, 7. 

When not enforceable, 7. 
Which runs with the land, 73 to 77. 

What included under, 75, 76. 
Which runs with the reversion, 78. 
Creditor 

Must pay one year's rent for debtor before seizing debtor's 

goods, 32. 
Paying one year's rent for debtor entitled to be recouped by 

sheriff, 32. 

9 



130 IKDBX. 



Creditor — continibed. 

Pat in possession of debtor's land, 82. 

Sale of land to, by sheriff, 81. 

When, may distrain, 27. 
Crops, growing, partly privileged from distress, 32 (note ^). 
Cultivation, covenant relating to, runs with land, 75. 
Custody of law, things in, privileged from distress, 31. 
Custom, effect of, 108, 109. 

Damage in removing fixtures, 105. 
Damages 

For assault, 102. 

For occupation, 23. 

Liquidated, 12. 

Measure of, in breach of repairing covenant, 50. 
Dangerous property, who liable for, 45, 111, 112. 

Things kept on property, liability for, 113. 
Death 

Of landlord, 79. 

Of tenant, 79. 

Usually does not end lease, 92. 
Exceptions, 92. 
Decorations, 50. 

Deductions from rent, 14, 15, 57. 
Deed : 

Agreement to assign must be by, 69. 

Assignment of lease must be by, 69. 
Reversion must be by, 77, 78. 

When necessary, 4. 

When surrender must be by, 91. 
Delivery of property at end of lease, 102. 
Demanding possession, 103. 
" Derogating from grant," meaning of, 61, 67. 
Devisee, right of re-entry passes to, 94. 
Disclaimer by bankrupt's trustee, 80, 81. 

Under-tenant may apply on, 81. 
Distress, 25. 

After bankruptcy, 29, 80. 

Excessive, 27, 41. 

For how many years' rent, 28. 
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Distress — continued. 

Irregnlar, 41, 42. 

Limitations on, 27. 

Magistrates' power to deal with question of, in certain cases, 42. 

May be abolished or extended bj agreement, 38. 

Nature of, 25. 

Not allowed twice for same rent, 38. 

Receiving order within three months of, effect of, 29, 80. 

Bight of, lost after forfeiture, 36. 

Bight of, when, exists, 25. 

Bights of landlord in, where there are other creditors, 32. 

Sale under {see "Sale of Distrained Goods"). 

Things privileged from, 29 to 34. 
Partly privileged from, 34, 35. 

Third person suffering, may recover from tenant, 114. 

Under County Court warrant, 32. 

When may. be made, 35. 

When regarded as waiver of forfeiture, 97 (note ^). 

When tenant a company being wound up, 29. 

When tenant has cross-claim, 14. 

Where may be made, 36, 37. 

Who has right of, 26, 27. 

Wrongful, 41, 42. 

Bemedy for, 41, 42. 
Ditch, 113. 

Domestic fixtures, 105. 
Double rent, 103. 

Value for wilfully holding over, 103. 

Value for wrongful distress, 41. 

Value for fraudulent removal of goods to prevent distress, 36. 
Drains : 

As a nuisance, 45, 112. 

In case of a furnished house, 44. 

When tenant liable for expenses connected with, 44, 45, 50, 
55, 56, 112. 
Dwelling-house, covenant to use house as, how broken, 62, 89. 



Ejectment, 20, 21, 102, 103. 

By force, 20, 102. 
Emblements, 107, 108. 
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End of lease, 90, 92, 102. 
Engine, when a fiztnre, 104. 
Enjoyment, qniet, covenant for, 66. 

Difference between "expressed" and "implied," 67. 

Implied, 67. 
Entry : 

By exeontor, 79. 

By landlord illegal without permission — exception, 49. 

(See also " Re-entry.") 
Eviction, 15. 

Excessive distress, 27, 28, 41. 
Exclusive possession, 2. 
Executor 

As assignee, 79. 

Bights and duties of, 79, 94. 

Sued for rent, 79. 

When, may distrain, 26. 
Express covenant, 7. 

Supersedes implied, 9, 109. 

" Fair wear and tear excepted," effect of words, 46, 47. 
Fee 

Simple, 83. 

Tail, 83. 
Fire 

In flat, 88. 

Insurance, 57. 

Money, how applied, 57. 

Rebuilding in case of, 47. 

Rights and duties of both parties in case of, 45, 46, 57. 
Fish, how may be killed, 60. 
Fishing 

From bridge or towpath or in river, 60. 

Restncted by Acts of Parliament, 59. 

Right of, belongs to tenant, 59. 

Granted separately requires deed, 59. 

Right of, by prescription, 60. 
Fish shop may be an annoyance, 63. 

Fit for occupation, when landlord bound to make house, 44. 
Fixtures, 103, 104. 

Agricultural, 105. 
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Fixtures — continued. 

Between whom qaestions as to, may arise, 106. 

Domestic, 105, 106. 

Farm, 105. 

Included in covenant to yield up erections in repair, 106. 

Ornamental, 105, 106. 

Privileged from distress, 30. 

Time to remove, 106. 

Trade, 105. 

Usually pass to landlord, 104. 

What are, 30, 104. 
Landlord's, 104. 
Tenant's, 104. 

When mortgage of, needs registration, 107. 

When pass with mortgage of the property, 106, 107. 
Flats, 88. 

Block of, not a " private " dwelling-house, 89. 

Damage from leaking cistern in, 89. 

Landlord responsible for staircase of, 45, 88. 

Occupiers of, not rated for whole building, 54. 

Walls of, tenant may use, 88. 
Footpath, 60, 61. 
Force, lease by, 6. 

Covenant by, 7. 
Forcible entry, 20, 102. 
Forfeiture : 

Effect of, on under-tenant, 91, 96. 

For assigning or underletting without permission, 70, 96. 

For breach of condition, 92, 93, 96. 
Covenant in mining lease, 96. 
Covenant to pay rent, 96. 

May be "waived," 97. 

On bankruptcy, 80, 96. 
Form of lease, ordinary, 8. 
Fraud, lease by, 6, 101. 

Covenant by, 7. 
Fraudulent removal of goods to prevent distress, 36. 

Penalty for, 36, 37. 
Freehold, 83. 

Fried fish shop may be an annoyance, 63. 
Fruit trees, 59. 
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Furnished house, landlord's liability for, 44. 

Furnished room, occupier of, assessed for poor rates, 64. 

Gas rates, 63. 

Not "imposed," 64. 
General district rates, 63. 
Good repair, what is, 46. 
Grant, derogating from, 61, 67. 

Growing crops partly privileged from distress, 32 {note ^). 
Guardian may distrain, 27. 

Habitable repair, 47. 

Hares and rabbits, 69. 

Hearth as a fixture, 106. 

Hedge, 113. 

Heir, right of re-entry passes to, 94. 

Highway, house on, 111. 

Highway rates, 63. 

Holding distrained goods before sale, 40. 

Holding over, 12, 86, 86, 102, 103. 

Horse being ridden privileged from distress, 31. 

Hospital may be an annoyance, 63. 

House : 

Covenant to use, for particular trade, how broken, 63. 
Only as dwelling-house, how broken, 62. 

How may be used without covenant, 7, 46, 61. 

Illegal 

Covenant, 7, 8. 

Or immoral purpose, house let for, 61, 62. 
Implied 

Agreement, 2, 109. 

Covenants, 7, 9, 67. 

" Run with the land,*' 75. 

Surrender, 91. 
" Imposed " taxes, 64. 

" Impositions," effect of covenant to pay, 66, 66. 
Impounding, 39. 

Improvement may cause forfeiture, 97. 
Improvements : 

Permanent, cost of, faJls usually on landlord, 66, 66. 
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ImproTements — continued. 

Bates raised for, do not affect land tax, 56. 

Temporary, cost of, falls nsnally on tenant, 66. 
Indeninifj, coyenant to, by assignee, 73. 
Indemnity : 

Insurance a contract of, 57. 

Of trustee oat of bankrupt's estate, 80. 
Independent coyenant, 48, 67. 
Injunction 

Against nuisance, 112. 

Disobeying, 65. 

Nature of, 65. 

When granted, 65. 
Injury through dangerous state of property, who liable for, 111, 112. 
Insurance, 57. 

An agreement to indemnify, 57. 

Money how applied, 57. 
Insure, covenant to, "runs with the land," 75. 
Intention 

As to length of lease, how ascertained when no time fixed, 86. 

Of covenfmt to be observed, 63, 64. 
Interest on arrears of rent, 18. 
Intermediate assignees, 74, 75. 
"Involuntary" assignments, 70, 79. 
Irregularities by bailiff, how far landlord liable for, 37, 41, 42. 

Keeping in repair, 49. 

Labour, tenant entitled to proceeds of his, 107. 
Land tax, 52, 55. 

Landlord, rights and liabilities of : 
As to rent, 11. 

Distress, 25. 

In case of underlease or assignment, 68. 

In special leases, 88. 

Manner of using premises, 58. 

Bates, taxes, and insurance, 52. 

Bepairs, 43. 

Towards third parties, 110. 

When lease ended, 90, 102. 
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Lease : 

Covenant to renew, "runs with the land," 76. 

How ended, 90. 
How made, 4. 

Ordinary form of, 8. 

Rectifying, 101. 

Setting aside, 92, 101. 

Who may make and take, 5, 6. 
Leases, different kinds of, 83. 
Leaving in repair, 49. 
Licence, covenant not to endanger, '^rnns with the land," 75. 

Not a lease, 1. 
Life : 

Lease for, 3. 

Tenant for, 84. 
Light, right of, 61. 
Limitations, Statate of, 99, 100. 
Liquidated damages, 12. 
Liqnor, covenant only to buy, from landlord " runs with the land," 75. 

Does not oblige tenant to accept bad or insnfS.cient, 64. 
List of distrained goods, tenant entitled to, before sale, 40. 
Live stock, when, partly privileged from distress, 35. 
Local authority, charges by, 55, 56. 
Lodger : 

Goods of, when privileged from distress, 33. 

Not liable for poor rates, 53. 

What is a, 34, 89. 

When tenant may take, 69, 70. 
Lord of Manor, 5 (note ^). 

May distrain, 27. 
Lunatics, 6. 



Machinery as a fixture, 105. 

When privileged from distress, 33. 
Maisonette, 88 (see " Flats "). 
Manor, Lord of, 5 (note ^). 

May distrain, 27. 
Marble slabs as fixtures, 105. 
Marriage, covenant to restrain, 8. 
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Harried women, 6. 

Meadow land, preservation of, 45. 

Merger, 90. 

Mesne profits, 23. 

Meters privileged from distress, 33. 

Metropolitan Police District, powers of magistrates in, 42. 

What is, 42 {note »). 
Mining lease, tenant for life may grant, 84. 
Misrepresentation, setting aside lease for, 101. 
Mistake, setting aside lease for, 6, 101. 
Money, loose, privileged from distress, 31. 
" Month " nsnally means lunar month, 87. 
Monthly tenancies, 86, 98. 
Monthly tenant, distress on, 32. 

Month's notice before removing agricaltiiral fixtures, 105. 
Mortgage, 16. 

Of fixtures, when, requires registration, 107. 

Whether passes fixtures, 106, 107. 
Mortgagee 

May distrain, 26. 

Bights of, 16. 
Mortgagor, rights of, 16. 



Negative covenants (see "Covenant, Negative"). 

Neighbourhood, necessary repairs may vary according to, 47. 

Neighbour's tree, 59. 

Net annual value, how estimated, 63. 

New landlord, payment to, 15, 78. 

Notice 

Before re-entry, 51, 94, 95. 
Costs of preparing, 95. 

Not necessary in case of under-tenants, 95. 
When not necessary in case of tenants, 96. 

Before removing fixtures, 105. 

Demanding possession, when necessary, 103. 

Of change of landlord, 15, 16, 78. 

Of intention to obtain warrant for ejection, 103. 

Of required repairs must be given to landlord 46. 

Presumed of certain landlord's covenants, 64, 65, 72. 
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Notice — continued. 

That distrained goods are to be sold, 40. 
To quit, 98. 

How withdrawn, 98. 

Length of, 98. 

Who entitled to, 98. 

Nuisance and annoyance, difference between, 62, 66. 
Naisance : 

Definition of, 112. 

Examples of, 112. 

Injunction against, 112. 

Landlord when liable for, 46, 66, 111. 

Noise as a, 112. 

Occupation, 12. 

Damages for, 23. 
Offensive trade, what is, 63. 
Office not a dwelling-house, 62. 
Old house, age of, taken into account in estimating necessary 

repairs, 46. 
Option, landlord's, of purchasing fixtures, 106. 
Ordinary form of lease, 8. 
Ornamental fixtures, 106. 

Trees, 59. 
" Outgoings," effect of covenant to pay, 66, 66. 
Outgoing tenant, duties of, 71. 
Ovens as fixtures, 106. 
Overhanging branches, 69. 

Painting, 60 

Papering, 60. 

Parish officers may distrain, 26, 27. 

Part of house, occupier of, liable for poor rates, 63, 64 (see also " Flats "). 

Paving expenses, 66. 

Payment of rent (see "Rent, Payment of"). 

Penalty 

For fraudulent removal of goods, 36, 37. 

For pound breach, 39. 

For refusing to leave after end of lease, 103. 

For wilfully holding over, 103. 

Rent, 11. 
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Periodic lease, 3. 

Perishable goods privileged from distress, 31. 

Permanent improvements, cost of, 66, 66. 

Permission, covenant not to assign or underlet without, 70. 

Personal covenants, 74, 76, 76. 

Persons nnable to make or take leases, 6. 

Perversion of justice, covenants for, 8. 

Pipes as trade fixtures, 106. 

Place for distress, 36. 

Place for payment of rent, 13. 

Plough, beast of, partly privileged from distress, 36. 

Poison, laying, 69. 

Poisonous tree, liability for, 113. 

Poor rates, 62, 63. 

Not a tax on the land, 64. 

Owner of unoccupied furnished room liable for, 53, 64. 
Yacant land not liable for, 63. 
Possession : 

Demanding, 103. 

Entry into, 4, 69. 
By executor, 79. 

How, becomes ownership, 99. 

Recovery of (see "Re-entry"). 
Post, payment of rent by, 13. 
Pound breach, 39. 
Prescription : 

No right of fishing by, 60. 

Right of light by, 61. 
How lost, 61. 

Right of way by, 60, 61. 
Price, sale of distrained goods must be at best, 40. 
Private club supplying its own beer not a public-house, 63. 
Privilege from distress, 29 to 34. 
Property tax, 52. 
Proviso, 93. 

Public-house, covenant not to use house as, how broken, 63. 
Public policy, covenant contrary to, 8. 
Putting house into repair, 47. 

Quarter days, 12. 
Quarterly tenancies, 86, 98. 
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Qnarterly tenant, distress on, 82. 
Qniet enjoyment: 

Covenant for, 66. 
Implied, 67. 

Difference between express and implied covenant for, 67. 

Babbits and hares, 59. 

Railway rolling stock privileged from distress, 33. 

Rateable value, how estimated, 63. 

Bates and taxes, 52. 

Gas and water rates, not " imposed," 54. 

Poor rate not a tax "on the land," 64. 

What included under, 54, 66, 56. 

See also "Taxes." 
Rebuilding after fire, 46, 46, 47. 
Receiver may distrain, 27. 

Receiving order, distress three months before, effect of, 29, 80. 
Recovery of restrained goods hj tenant before sale, 38. 
Rectifying lease, 101. 

Reduce rent, covenant to, " runs with the land," 75. 
Re-entry, 19 to 22, 92 to 98. 

And rent, alternative remedies, 21, 22. 

For breach of condition, 92, 94. 
Covenant, 19, 56, 94. 

Must be peaceful, 20, 102. 

Notice before, 61, 94. 

Under-tenant not entitled to, 95. m 

When tenant not entitled to, 96. 

On tenant's bankruptcy, 80. 

Relief against, when cannot be granted, 96. yf^ 

When may be granted, 21, 91, 92, 94, 95. 
To under-tenant, 96. 

Restoration of tenant after, 21. 

Right of, how lost, 97. 
To whom passes, 94. 

Speedy method of, when applicable, 20. 
Relief against forfeiture, 21, 91, 92, 94, 96. 
Remedy by injunction, 66. 
Removal of goods, fraudulent, 36. 

Penalty for, 36, 37. 
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Renew lease, covenant to, " runs with the land," 75. 
Rent, 11. 

Abatement of, 17. 
Apportionment of, 16, 17. 
Assignee liable for, 73. 
Best, 23. 

Breach of covenant to pay, 18. 
Charge, 27. 
Chief, 24. 

Claiming, after writ to recover possession, effect of, 21, 22. 
Covenant to reduce, "runs with the land," 75. 
Deductions from, 14, 15, 52, 57. 
Double, 103. 
Executor sued for, 79. 

Free of outgoings or deductions, meaning of, 55. 
Ground, 23. 
Net, 24, 55. 

Payment of, after eviction, 15. 
By bill, 13, 14. 
Cheque, 13. 
Post, 13. 
Effect of, 4, 69, 85 to 87, 97, 99. 
How made, 13. 
In case of fire, 57, 88. 

Length of tenancy, when estimated according to, 86. 
Time for, when rent apportioned, 17. 
To collector, 14. 

New landlord, 16. 
Stranger, 14. 
When to be made, 12. 

House a furnished house, 44. 

Let for illegal or immoral purpose, 62. 
Where to be made, 13. 
Penalty, 11. 
Peppercorn, 23. 
Quit, 24. 
Rack, 23. 

Remedies for nonpayment of, 18. 
What is, 11. 
Rent seek, 24. 
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Bepainting, 50. 
Repair, 43. 

By under-tenant, 71. 
Conditional covenant to, 48. 
Covenant to, 46. 
Breach of, 6. 
Binding on assignee, 51. 
Construed according to age of house, 46, 47. 
Requirements of ordinary tenants, 47. 
Neighbourhood, 47. 
Effect of, on liability to third parties, 111. 

Words "fair wear and tear excepted" on, 46, 47. 
Independent, 48. 
Keep in, 49. 
Leave in, 49. 

To approval of surveyor, 48, 49. 
Either party may agree to, 43. 
"External," 43. 
Good or substantial, 46, 50. 
Habitable, 47. 
In case of fire, 46 to 48. 

Landlord may not enter to view — exception, 49. 
Of boundaries, 45. 

Drains (see "Drains"). 
Fences, 45. 
Staircase of flat, 45. 
Structural defects, 47. 
Putting house into, 47. 
Tenan table, 47. 

Where no covenant to, 44, 45. 
Yielding up erections in, includes fixtures, 106. 
Replevy, 40. 

Reservoir, liability for injury through flooding by, 113. 
Reside on premises, covenant to, " runs with the land," 75. 
Restrictive covenants binding on assignees, 75 to 78. 
Under-tenants, 72. 
Presumed notice of landlord's, 64, 65, 72, 75, 76. 
Reversion, apportionment of, 78. 
Covenants which run with, 78. 
Injury to, 110. 
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Beversion — continued, 

Mortg^age of, 16. 

Owner of, maj distrain, 26. 

Sale of, must be by deed, 77. 
Boad, fishing from, 60. 
" Run with the land," covenants whioh, 73 to 77. 

What included under, 76. 
**Run with the reversion," covenants whioh, 78. 

Safety of premises. 111, 112. 
Sale of distrained goods, 40. 

Balance of proceeds of, to be returned to tenant, 41. 

Must be at best price, 40. 

Must not be to landlord, 41. 

Requisites before, 40. 
Sale of goods fraudulently removed, 36. 
Sanitary improvements (see "Drains"). 
School not a dwelling-house, 62. 
Settlement, 84. 
Sewers, 112. 

Rates, 52, 56. 
Sheriff, creditor put in possession by, 82. 

Duties of, 31, 32. 

Sale of debtor's land by, 81. 
Sheds as trade fixtures, 105. 
Sheep partly privileged from distress, 35. 
Short tenancies, 86. 
Skylight : 

Included in external repairs, 43. 

Use of, by tenant, 2. 
Slabs as fixtures, 106. 
Smells as a nuisance, 112. 
Smoke as a nuisance, 112. 
Solicitor's charges, 2, 121. 
Sport, right of, belongs to tenant, 69. 

Granted separately, requires deed, 59. 

Must be used reasonably, 69. 
Spring traps, 59. 

Staircase of flat, liability for, 45, 88. 
Stamps, 2, 122 to 124. 
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Stock, live, when partly privileged from distress, 36. 
Stores 

As fixtures, 105. 

Privileged from distress, 33. 
Stranger, payment of rent to, 14. 
Structural defects, liability for, 15, 45, 47. 
Studio not a dwelling-house, 62. 
Substantial repair, 46, 50. 
Sufferance : 

Lease on, 3. 

Tenant on, 87. 
Surprise, Judge may relieve from result of, 94. 
Surrender, 90, 91. 

May be implied, 91. 

When writing required for, when dead, 91. 
Surveyor, repairs to approval of, 48, 49. 

Tank not a fixture, 104. 
Taxes 

For paving expenses, 56. 

Land, not affected when rates raised for improvements, 55. 

Nonpayment of, by landlord, tenant's remedy, 52, 56, 57. 

Tenant, landlord's remedy, 56. 
On the land, poor rates not, 54. 

Part of proceeds of distress on bankrupt tenant goes to, 80. 
What, included under " burdens," " duties," " outgoings, 

"impositions," 55, 56. 
What, to be borne by landlord when no agreement, 52. 
Tenant when no agreement, 53. 
Temporary improvements, cost of, usually falls on tenant, 56. 
Tenant : 

Bights and liabilities of, as to rent, 11. 
As to distress, 25. 

As to manner of using premises, 68. 
As to rates, taxes, and insurance, 52. 
As to repairs, 43. 

In case of underlease or assignment, 68. 
In special leases, 83. 
Towards third parties, 110. 
When lease ended, 90, 102. 
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Tenant 

For life, 84. 

Liability of, as to repairs, 46. 

For years, 83. 

From year to year, 84. 

In fee simple, 83. 

In fee tail, 83. 
Tenant right, 109. 
Tenantable repair, 47. 
Tender, what is, 38, 40. 
Term of years, 3. 

Third persons, rights and liabilities towards, 110. 
Tidal river, fishing in, 60. 
Tied house, 64, 75. 
Timber : 

Preservation of, 45. 

Tenant may lop, 58. 

What included under, 58. 

Windfalls of, 58. 
Time 

For distress, 35. 

For payment of rent, 12. 

For removing fixtures, 106. 
Title : 

Acknowledgment of landlord's, 100. 

Stranger may dispute landlord's, 114. 

Tenant may not dispute landlord's, 78, 93, 114. 
Tool in use privileged from distress, 31. 
Tools 

Above value of £5 partly privileged from distress, 35. 

Apparel and bedding up to £5 privileged from distress, 31. 
Towpath, fishing from, 60. 
Trade 

And business, difference between, 62. 

Covenant relating to carrying on, " runs with the land," 75. 
To restrain, 8. 
To use house for particular, 63. 

Fixtures, 105. 

Offensive, what is, 63. 

Things delivered in way of, privileged from distress, 30, 31. 

lO 
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Treble value, 89. 
Tree as a fixture, 105. 
Trees : 

Poisonous, liability for, 113. 

Which, are timber, 58. 

Tenant may and may not cut, 58. 
Trespass 

By refusing to leaye after end of lease, 102. 

Who may sue for, 110. 
Trustee of bankrupt : 

Effect of disclaimer by, 80. 

How, may disclaim, 80, 81. 

Bights and duties of, 79, 80. 

Underlease, 68. 

Difference between, and assignment, 68, 69. 
Underlet : 

Covenant not to, runs with the land, 75 

Tenant may, if not restrained, 69. 
Under-tenant : 

Bound by tenant's negative covenants, 14, 65, 72. 

Duties of, 71, 72, 73. 

How affected by tenant's forfeiture, 91, 96. 
Merger or surrender of lease, 91. 

May apply to Court on tenant's bankruptcy, 81. 

Not entitled to same notice as tenant before re-entry, 95. 

Relief may be granted to, 96. 

Repairs by, 71. 

When liable to indemnify tenant, 73. 
Use and occupation : 

Nature of, 12, 58 et seq. 

Of property must be reasonable, 7. 

Things in, privileged from distress, 31. 
Usual condition, 94. 
Usual covenants, 10. 

Vacant land, owner of, not assessed for poor rate, 53. 

Verandah, when a fixture, 104. 

Verbal lease, 4. 

Violence, landlord may not use, 20, 102. 
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Waiver of forfeiture, 97. 

Walls included in external repairs, 43. 

Warrant to eject tenant, 103. 

Warranty by landlord, 45. 

Water rates, 58, 56. 

Not " imposed," 54. 

Tank not a fixture, 104. 
Way, right of, 60. 

By prescription, 60, 61. 
*^ Wear and tear excepted," effect of words, 46, 47. 
Weekly tenant, 86, 98. 

Distress on, 32. 
Will, tenant at, 87. 

Windfalls belong to tenant, except sound timber, 59. 
Window : 

Blocking up, 61. 

Entry to distrain by, 88. 

Included in external repairs, 43. 
Withholding permission to assign or underlet, 70. 
Women, married, 6. 

Wood, what tenant may and may not cut, 58, 59 {see "Timber"). 
Working classes, houses let to, 44. 

Workmen share proceeds of distress on bankrupt tenant, 80. 
Writ of execution, 31. 
Writing, lease by, 4. 
Wrongful acts of bailiff, landlord's liability for, 37, 42. 

Distress, 41. 

Remedy for, 41. 

Yearly tenant, 84, 98. 

Year to year, tenant from, 84. 

May grant underlease from year to year, 86. 
Tenancy from, how created, 85, 86. 
How ended, 84, 85. 
Terms of, 85, 86. 
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and J. W. GREIG, Barristers-at-Law. 

"As an authority on this subject the book is without its 
equal ." — Capita list. 

By the same Authors. Price 10s. net ; by Post 10s. 6d. 

THE LAW AS TO COPYHOLD ENFRANCHISEMENT 
UNDER THE COPYHOLD ACT, 1894. Containing 
the Text of the Act with Explanatory Notes, 
Comparative Tables of Repealed Statutes, Minutes 
of tfie Board of Agriculture, Scales of Compensation, 
numerous Forms, and a full Analytical Index. 

Bt the same Authors. Price 6s. net; by Post 6s. 6d. 

THE LAW OF LAND TRANSFER by Registration of 
Title under The Land Transfer Acts, 1875 and 1897. 

Containing an Introductory Chapter ; the full Text of 
the Acts with Explanatory Notes ; the Land Transfer 
Rules, 1898, with the Subsidiary Rules and Orders ; 
Tables of Fees ; and a Complete Index. 

Price 7s. 6d. net; by Post 8s. 

THE EDUCATION ACTS, 1902 and 1903.— THE LOCAL 
AUTHORITIES' and MANAGERS' and TEACHERS' 
GUIDE to THE EDUCATION ACTS, 1870 to 1903. 

By H. C. RICHARDS, K.C., M.P., and H. LYNN, 
Standing Counsel to the National Union of Teachers. 

"Every opinion given has evidently been well thonght out. The 
work is as np-to-date as it can possibly be." — School Otuirdian, 

116 and 120 Chancery Lane, London, W.C. 
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THS2 STANDARD WORK ON THE3 STAMP LAWS. 

Tenth Edition. Demy 8vo. Price 7s. 6d. net ; by Post 8s. 

THE LAW OF STAMP DUTIES ON DEEDS AND 
OTHER INSTRUMENTS. Containing The Stamp 
Act 1891, The Stamp Duties Management Act 1891, 
and Acts amending the same ; a Summary of Case 
Law; Notes of Practice and Administration; Table 
of Exemptions ; the Old and 'New Death Duties ; the 
Excise Licence Duties ; and the Alterations in the Law 
relating to Stamp Duties effected by the Finance and 
Revenue Acts. By the late E. N. ALPE, Barrister- 
at-Law, and of the Solicitor's Department, Inland 
Revenue. Revised and Amplified by ARTHUR B. 
CANE, B.A., of the Inner Temple, Barrister-at-Law. 

"The work does Mr. Cane every credit, and fnlly keeps up its 
high reputation for care, lucidity, and accuracy " — Irish Law Times. 

"Comprehensive, concise, well arranged, and furnished with an 
excellent index, the work continues to fully deserve its reputation as 
a rehable guide to the subject with which it deals." — Law Journal. 

Price 28. 6d. net; by Post 2s. 9d. 

HOW TO UNDERSTAND THE BALANCE SHEET 
and other Periodioal Statements. By a Chabtebed 
Accountant. 

The object of this work is to explain, without the use of 
confusing technicalities, the constitution of the Balance Sheet and 
the various items contained therein, and to point out the essential 
difference between the Balance Sheet and other Periodical Statements 
now in use. 

Pric^ 3s. 6d. net; by Post 3s. 9d. 

DEATH DUTIES: The Apportionment of Duties as 
between Trustees and Legatees, Annuitants, or 
other Beneficiaries; and the Position of Purchasers 
of Property with reference to Death Duties payable 
thereon. By LOT BRAMLBY, Solicitor. 

A small work, clearly and concisely written, which should be 
of great assistance to Solicitors, Accountants, and others having to 
deal with Probates of Wills and Letters of Administration. 

116 and 120 Chancery Lane, London, WX. 
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Frice Bs. 6d, net; hy Post Ss. 9d, 

A PRACTICAL GUIDE TO THE LICENSING ACT, 

1902. By CHARLES L. ROTHERA, B.A., Solicitor, 

and Secretary to the Licensing Laws Information 

Bureau; City Coroner of Nottingham. 

" It is equally accarate, InminonB, and concise. We have the ntmost 
confidence in urging onr readers to buy the work." — Alliance News, 

By the same Author. Price ds. 6d, net; hy Post Ss. 9d. 

THE LICENSING ACT, 1904, vith RULES, oritioaUy 
examined and explained. 

This is a critical exposition of the latest effort at Licensing 
legislation. The Anther's long experience of Licensing administration 
lends great weight to his opinions and suggestions as to the 
probable outcome of the new Act. 

Price 38. 6d. net; hy Post 3s. 9d. 

THE LAW OF PARTNERSHIP. By LAWRENCE 

DUCKWORTH, of the Middle Temple, Barrister-at- 

Law (Author of " An Epitome of the Law affecting 

Marine Insurance" &c.). 

The Book contains a valuable Introduction dealing with the 
general law relating to the subject, together with the Text of The 
Partnership Act, 1890, fully annotated and explained. Forms of 
Partnership Agreements, and an Analytical Index. 

Price 3s. 6d. net ; hy Post 3s. 9d. 

THE STORT OF THE BANK OF ENGLAND. With 
a History of the Money Market. By HENRY 
WARREN", Author of "Your Bankers' Position at 
a Glance " &c. 

"Mr. Wcuren states his case fairly and clearly. The book 
will be widely read." — Tatler. 

Vol. I. — Price 17s. 6d. net; hy Post ISs. 
Vol. II. — Price 21s. net; hy Post 21s. 6d, 

LIGHT RAILWAYS: PROCEDURE, REPORTS, and 
PRECEDENTS. By J. STEWART OXLEY, M.A., 
of the Inner Temple, Barrister-at-Law. 

116 and 120 Chancery Lane, London, W.C 
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Second Edition. Price 15s, net; by Post 15s, 6d, 

PATENTS, TRADE MARKS, and DESIGNS: a Treatise 
on the Law and Praotioe relating thereto. With 

a Supplement containmg The Patents Act, 1902, 
annotated, and the latest Patent Bnles. By DAVID 
FULTON, A.M.I.C.E., and of the Middle Temple, 
Barrister-at-Law. 

Fifth Edition, Price 12s, 6d, net; by Post 13s, 

NOTES on PERUSING TITLES. Containing Observations 
on the Points most frequently arising on a Perusal 
of Titles to Beal and Leasehold Property, and an 
Epitome of the Notes arranged by way of Beminders. 
With an Appendix on the Appointment of a Beal 
Bepresentative by The Land Transfer Act, 1897. 
By LEWIS E. EMMET, Solicitor. 

New Edition, Price Is. 6d, net; hy Post Is, 9d, 

WILL-MAKING HADE SAFE AND EAST. With 
Numerous Forms of Wills and the Bules Governing 
the Devolution of Beal and Personal Property on 
Intestacy. By ALMABIC BUMSEY, Barrister-at-Law. 
Bevised and Enlarged by A. B. BUDALL, of the 
Middle Temple, Barrister-at-Law. 



New Edition, Price Is. 6d, net; hy Post Is, 9d. 

THE WAT TO PROVE A WILL AND OBTAIN 
LETTERS OF ADMINISTRATION, with Instructions 
How, When, and Where to Apply for same; Forms 
of Oaths, Affidavits, and Bonds, Inland Bevenue 
Instructions as to Estate Duty, and other Information 
required for Obtaining Probate or Administration. By 
ALMABIC BUMSEY, Barrister-at-Law. Bevised and 
Amplified by Gr. A. BONNEB, Barrister-at-Law. 

116 and 120 Chancery Lane, London, W.C. 



THE niYESTORS' ACCOUNT BOOK. 




HIS Work has been prepared in order to meet the 
requirements of persons who are in possession of 
Incomes derived from Investments, or who, as Trustees, 
Solicitors, Accountants, or Business Agents, control or 
have to keep the Accounts of the Investments of others. 
The various Rulings are the outcome of the Author's 
wide experience with this Class of Accounts, and the volume 
comprises Six Books in one, all specially prepared to give 
the maximum information with the minimum labour. 



The Books are stocked in 
desired number of pages or 
prepared to order: — 



three sizes, but Volumes of any 
combination of Rulings can be 



SIZE 1. 

1. Cash Book 

2. Investment Ledger and 

Register of Dividends 
Received 

3. General Ledger 

4. Annual Summary of 

Investments - 

5. Memoranda - - - 

6. Address Book and Index 



Polios 

- 40 



40 
15 



10 
10 
10 



Prioe - £1:11:6. 

Bound in Half Red Basil, Cloth Bides. 



SIZE 2. 

1. Cash Book 

2. Investment Ledger and 

Register of Dividends 
Received 

3. General Ledger 

4. Annual Summary of 

Investments - 

5. Memoranda - 



POLIOS 

- 80 



80 
30 



20 
20 



6. Address Book and Index 20 
Prioe - £2 : 15 : 0. 

Bound in Half Red Basil, Cloth Bides. 



A smaller size (No. 3) in Demy 4to (containing 

Cash Book 26 folios, Investment Ledger and Register 
of Dividends Received 26, General Ledger 12, Ainual 
Summary of Investments 12, Memoranda 15, and Address 
Book and Index 15) has been published for the use of 
persons with few Investments. Price lOs. 6d. 

The Rulings may also be obtained separately in loose 
sheets at the price of 7s. 6d. per quire (24 sheets) 
for Rulings 1, 2, and 4, and 5s. per quire for Rulings 3, 
5, and 6. 



JORDAN & SONS, LIMITED, 116 Cliancery Lane, London. 
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STAMPING DEEDS AND OTHER INSTRUMENTS. 

JORDAN & SONS, LIMITED, give particular attention 
to the proper Stamping of Agreements, Trust Deeds, 
Leases, Deeds of Assignment, and other Instruments. All 
documents forwarded to them for that purpose are carefully 
examined, -and, if necessary, submitted for adjudication as 
to the Duty chargeable thereon. As Duties have in all 
cases to be paid in cash, it is requested that the amount 
be remitted with the documents to be stamped. 



INGORPORATION OF COMPANIES Ac. 

Jordan & Sons, Limited, will be happy to render 
assistance in all matters connected with the Formation, 
Management, and Winding Up of Companies. The large 
practical experience of the Directors in business of 
this kind frequently enables them to be of service to 
Solicitors and others who entrust them with the supervision 
and printing of Prospectuses, Memorandums and Articles 
of Association, Agreements, Debentures, Trust Deeds, Special 
Resolutions, Notices, and other Documents. 

All papers put into their hands are printed with the 
utmost care and expedition, and in conformity with the 
requirements of the Companies Acts and the Registrar of 
Joint Stock Companies. 



MEMORANDUMS AND ARTICLES OF ASSOCIATION 

and other Documents sent to Jordan & Sons, Limited, 
to be stamped and registered are immediately attended to, 
and the Certificates of Incorporation obtained and forwarded 
as soon as issued. 

116 and 120 Chancery Lane, London, W.C. 
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DRAFT FORMS 

OF 

^emoxanbxxm^ anb Jlrticles 

of Jlssociafiott. 



rriHESE Draft Forms are now well known to and 
"^ mucli used by Members of the Legal Profession. 
They have been carefully drafted by an eminent 
Company Counsel, and are re-settled from time to 
time whenever reprints are necessary or decisions 
in the Courts render alterations in any particular 
desirable. 

The object of the Drafts is twofold — first, to 
provide suitable Precedents on which the Practitioner 
may base the documents of the Company he may 
have to prepare ; and, secondly, to save the labour, 
delay, and risk of error which attend the writing 
out of lengthy documents. The Forms are also 
useful for laying before clients with a view to taking 
instructions as to the clauses to be adopted. 

In each Draft the Objects Clause of the 
Memorandum of Association is set out in the most 
comprehensive manner, and in the Articles all the 

116 and 120 Chancery Lane, London, W.C. 
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regulations are introduced which a wide experience 
of the working of the Companies Acts has shown 
to be necessary or desirable. 

The series of Memorandum and Articles of 
Association comprises three forms: — 

Form A contains a complete set of Articles entirely super- 
seding Table A, and is applicable to Companies inviting 
the Public to take Shares. 

Form B is chiefly intended for Private Companies, where 
Table A is adopted with modifications. A copy of 
that Table, foolscap size, accompanies this Form. 

Form C has been drafted to meet the requirements of 
Shipping Companies, and contains special clauses as 
to Management. A copy of Table A also accompanies 
this Form. 

The Drafts are printed on one side of the paper, 
in such form that alterations can be made to meet 
the circumstances of each particular case, and where 
necessary explanatory notes are added. A Table of 
Stamp Duties and Pees payable on Registration 
of Companies Limited by Shares is included with 
each Form. 



The prioe of eaoh Draft is Three Shillings and Sixpence ; 

postage Fourpenoe extra. 

116 and 120 Chanoery Lane, London, W.C. 
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DRAFT FORMS OF TRUST DEEDS 

FOR SECURING 

DEBENTURES and DEBENTURE STOCK. 



^♦^ 



THE Draft Forms of Memorandums and Articles of 
Association referred to on the preceding pages have 
been found to be so useful to Solicitors that many 
enquiries have reached the Publishers for similar Draft 
Forms of Trust Deeds for securing the amounts raised 
by Companies and Corporations on issues of Debentures 
and Debenture Stock. 

Jordan & Sons, Limited, have therefore published in 
Draft form the Trust Deeds contained in the present Edition 
of Mr. F. Gore-Browne's well-known work " Concise 
Precedents under the Companies Acts." There are two 
Forms — 

FORM A. — TRUST DEED for secaring an Issue of 
DEBENTURES. 

FORM B. — TRUST DEED for secaring an Issue of 
DEBENTURE STOCK. 

Both forms are very full, and have been prepared by 
Mr. Gore-Browne so as to be easy of adaptation to the 
various circumstances attaching to the property forming 
the security offered by the Company or other body issuing 
the Debentures or Debenture Stock. 

The Draft Forms are printed on azure-laid foolscap, 
on one side of the paper only, and a Table of the Stamp 
Duties payable on Mortgages and Debentures (to Bearer 
and to Registered Holder), on issues of Debenture Stock, 
and on Registration and Transfers of the various documents, 
is given. 

The price of the Draft Trust Deeds is Five Shillings per copy; 

postage Fourpence extra. 



116 and 120 Chancery Lane, London, W.C. 
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CORPORATE and COMPANY SEALS. 



JORDAN & SONS, LIMITED, are noted for the 
" high quality of and the artistic taste displayed in 
the Corporate and other Seals designed and engraved 
by them. 

In conseqnence of their special facilities for the 
rapid execution of this branch of Art, they are 
enabled to supply Seals where necessary at exceedingly 
short notice. 

Japanned Cases for the safe custody of Seals, 
■with two good lever locks and duplicate keys, 12/6, 
15/-, 17/6, and 20/-, according to the size of Press. 

Mahogany Cases, with two patent locks and duplicate 
keys, from 30/- 



SKETCHE8 AND ESTIMATES FREE. 



116 and 120 Chanoery Lane, London, W.C. 
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COMMON SEAL 

:d and Pitted to Lenr Press 

SIMILAR TO THIS 

om £1 Is. Od. 



COMMON SEAL 

EngriTed and Fitted to Lever Pn 

SIMILAR TO THIS 

From £2 Ob. Od. 



COMMON SEAL 

graved and Fitted to Lever Press 

. SIMILAR TO THIS 

From £S Bb. Od. 



Theie Seals may be secured viitk Padlacks or Clamp fitted to the Pre$l, 
or may he placed in Casee fitted toitk Two or more Locks. 

116 and 120 Chancery Lane, London, W.C. 



JORDAN & SONS, LIMITED, 
JAPANNED CASES 

For Corporate and Company Seals. 



These Caees are for the purpose of Becnring the SeaU 
of Corporations and Companies from use by unauthorised 
persons, to keep the Seals free from dust, and to enable them 
to be easily carried from place to place. The Cases are fitted 
with two good lever locks, with daplicate keys to each, and 
are stocked in five sizes, at the following prices : — 

No, 1. No. 2. No. 2*, No. 3. No. 4. 

(»^8*x41) (lOt-lxei) (10x4-7*) (12.4^x6) (13x5ix7i) 

12/6 15/- 15/- 17/6 20/- 

n* ilMt glva art laiUe mMinmneiKa. Other tltta mad* M <tri»r. 



Lettering Case with name of Corporation or Company 
iuTolves a small extra charge, according to length of name. 



116 and 120 ChaQoery Lane, London, W.C 
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^ 


KQTH. ■ W.DIH. BIPTH. 


ConpleU, wltlioiit DLililoni £S Os. 


No. 1 




Wllk DIvlilDU 


a lU. 


No. a 


SW X 12* K 20- BOa. Od. 








WRITINO ON CASeS! 


QmjMi, with* 


t DIvlilOBi U M. 


iDWblU 


1*. petdsKn l<IUn; In Hold, li. M. 


WIIK DIvliloii 


M It*. 
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Jordan & Sons, 

LIMITED, 

Make a Speciality of Printing Memo- 
randums and Articles of Association, 
Prospectuses, Trust Deeds, Debentures, 
Agreements, Reports and Balance Sheets, 
Minutes of Evidence, Provisional Orders, 
Petitions, and Legal, Parliamentary, and 
Company work of all kinds. 



Estimates given for the Printing and 
Publication of Legal and Scientific JVorks, 

m 

and Books in General Literature, 



Jordan & Sons, Limited, are in daily attendance at 
the Companies' Registration Office, the Inland Revenue 
Departirient, the Bills of Sale Office, Stationers' Hall, the 
Registry of Wills, the Legacy and Succession Duty Offices, 
and the Registries of Births, Marriages, and Deaths, and 
give immediate attention to all matters entrusted to them 
in connection with those Departments. 



116 & 120 CHANCERY UNE, LONDON. 

Telegrams: ** CERTIFICATE, LONDON." Telephone: 24» Holborn. 
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